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PRESIDENT’S PERSPECTIVE 
JERALYN L. LAWRENCE

T
he New Jersey State 

Bar Association 

believes in the fun-

damental impor-

tance of the need 

for indigent liti-

gants to have effective counsel in 

cases of magnitude. In Madden v. 

Twp. of Delran, 126 N.J. 591 (1992), 

the Supreme Court noted the Court’s limited power to ensure 

equal access to justice in lieu of a legislative fix, so it created 

the Madden system of mandatory pro bono assignments as a 

stop-gap measure until the Legislature acted. More than 30 

years later, we are still waiting. 

Over the course of nearly two years, our Right to Counsel 

Committee studied the issue extensively and concluded in its 

2021 report that the mandatory Madden system of arbitrary 

pro bono assignments—often to attorneys with no experience 

in the matter of consequence—creates a two-tiered justice sys-

tem, where indigent litigants do not have equal access to jus-

tice. “The Madden system of random assignments to uncom-

pensated counsel should be abolished and replaced with 

publicly funded systems for the provision of effective repre-

sentation,” the Committee concluded. 

It is indeed time for the Madden system to be abolished and 

for adequate funding to be allocated to the entities that can 

provide effective counsel. 

Many Voices are Heard 
Before concluding its work, the Right to Counsel Committee 

made numerous presentations around the state to gather infor-

mation and hear from the legal community at large as to ways 

to improve access to justice for the indigent. The NJSBA Pro 

Bono Committee, Hispanic Bar Association of New Jersey and 

18 county bar associations provided feedback and suggestions. 

The final report, adopted in full by our Board of Trustees, 

made 13 significant recommendations, recognizing that the 

Madden system is for many an obstacle to equality and a barrier 

to justice. Increased funding should be allocated for the Office 

of the Public Defender (OPD), the Committee concluded, to 

handle the cases that are most aligned with their current work, 

including contempt of domestic violence matters, parole rev-

ocations, some guardianship cases as well as all civil commit-

ments. Funding should be available to nonprofit providers 

with expertise in particular types of cases, including represen-

tation of parents in private adoptions, representation of per-

sons in need of guardianship and paternity cases. For all other 

matters, a publicly funded compensated counsel system 

should be created to engage qualified attorneys, at the pool 

attorney rate. 

Resolved for Change 
The important work of the Right to Counsel Committee is 

continuing. 

A Right to Counsel Summit was convened in 2022 to dis-

cuss implementation of the Committee’s recommendations. 

In January, the Association’s Board of Trustees adopted a reso-

lution urging the Judiciary to end these assignments and 

encouraging the Legislature to publicly fund effective repre-

sentation for all cases in which there is a right to counsel. 

We have shared that resolution with the Judiciary, the 

heads of the Legislative branch, as well as Gov. Phil Murphy. 

Our goal is to work constructively to find solutions that will 

better serve the people of this state. 

Even more, the NJSBA has reached out to county and affin-

ity bar associations to ask them to lend their voices to our 

advocacy. I am pleased to report that several responded imme-

diately with their support. The continued collaboration of all 

the groups in the New Jersey legal ecosystem are what makes 

us strong, and I firmly believe that together we can make real 

and important progress. 

Making a Case for Change 
The Association has also joined a pending case as an amicus 

party that goes to the heart of Madden assignments. The case, 

State v. Burgos, involves an attorney who was assigned to 

Indigent Litigants Have the Right to Effective Counsel—
The Time Has Come to End Madden System 

Continued on page 7



Helping Communities  
Access Justice 

As lawyers and citizens, we are charged with working to create a more perfect 

union, both in New Jersey and nationally. That goal includes a person’s ability to 

access justice and equality through our court system. 

The Pro Bono Committee of the New Jersey State Bar Association approached 

the New Jersey Lawyer Editorial Board asking that an issue of the magazine be devot-

ed to access to justice, focusing on right to counsel and pro bono work. 

The Editorial Board readily agreed.  

The interest from the NJSBA community in contributing articles on these issues 

was overwhelming. As a result, the Editorial Board determined to run two consec-

utive issues of the magazine to be devoted to this topic. 

This first issue on access to justice includes the following articles: 

 

• Incarcerating non-violent criminal defendants who have mental health illness 

fails to address their personal and society’s needs. New Jersey is developing new 

ways to address treatment. Joanna R. Adu and Eric Marcy describe the coming 

of age of mental health courts in our state 

• Amy Vasquez reviews the 30-year history of New Jersey’s current mandatory 

attorney assignment to fulfill the constitutional right to counsel.  At best, using 

random selection of counsel has had mixed results 

• Litigants cannot be treated with dignity or obtain unfettered access to justice 

without the ability to fully communicate with the court and counsel. Victoria 

B. Nicholson investigates how to deliver access to justice to individuals with 

limited English proficiency.  

• Adelina Herrarte and Melanie Zelikovsky acknowledge that access to justice 

comes with a price tag—filing fees. Their article provides a breakdown of New 

Jersey filing fees in comparison to elected state and international courts. They 

recommend change so that a person’s access to the court system is not stymied 
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by an inability to pay the price of 

admission. 

• Maling Miranda and Classie Colinet 

write about the impact of court-

ordered psychological evaluations. 

They offer ideas to make the process 

fairer and to include a deeper consid-

eration of the life of the parent and 

family. 

• Akil Roper and Shivi Prasad dissect the 

findings of the Legal Services of New 

Jersey’s Poverty Research Institute, 

which give a picture of the concentrat-

ed poverty in our state and its effects 

on individuals, families, and commu-

nities. That report will fuel civil legal 

advocacy for low-income residents. 

• In her article, Karen Robinson 

explains the disparate impacts of driv-

er license suspensions on communi-

ties of color. These populations are 

more likely to suffer license suspen-

sion, which can have collateral conse-

quences keeping families in perpetual 

poverty. 

 

Thank you to the Pro Bono Section for 

suggesting this topic. If any other readers 

or sections of the Bar have ideas for possi-

ble topics for the magazine, please sub-

mit them to the Editorial Board. 

More to come on access to justice with 

the April edition of the magazine. n

 represent a defendant in a contempt of 

domestic violence matter, with the possi-

bility of the defendant being incarcerat-

ed if convicted. 

The attorney, Michael Haya, asked 

for relief from representation, truthfully 

stating that he did not feel he could 

 ethically represent the client without 

any relevant experience to do so. He 

told the court he had not practiced law 

since 2000. The judge declined to  

grant the relief, leading him to file an 

Order to Show Cause to be relieved of 

the assignment. 

The NJSBA has filed papers as a friend 

of the court arguing that that the defen-

dant has the constitutional right to effec-

tive counsel. 

“As a result of Madden, an attorney, 

who while having passed the bar, has 

worked as a computer programmer and a 

non-attorney consultant for almost 23 

years has been assigned to defend a con-

tempt of domestic violence charge. He is 

not simply ‘rusty’ in the practice of law, 

he has not seen a courtroom as an attor-

ney for over 20 years. This attorney 

should be excused from service,” the 

Association argued in its brief. 

“More importantly, the indigent 

defendant in this case and all indigent 

defendants subject to a Madden-assigned 

attorney, deserve more than a ‘physical 

presence’ in their court proceedings. This 

is not what the constitution envi-

sioned—nor could it be what the Court 

envisioned. The effective right to counsel 

enshrined in the federal and state consti-

tutions is purposeless without an effec-

tive way to ensure competent, knowl-

edgeable counsel.” 

A Profession Committed to Voluntary 
Pro Bono Service 

Lawyers do a great deal of pro bono 

work—arguably more than any other 

profession. They do it voluntarily every 

day in areas where they are experienced 

and feel they can provide effective coun-

sel. The NJSBA supports and, in fact, 

encourages voluntary pro bono service. It 

is an obligation of our profession. 

We must ensure, however, that indi-

gent clients facing matters of magni-

tude get the representation they 

deserve. The “any lawyer is better than 

no lawyer” model creates a two-tiered 

system of justice, where indigent and 

marginalized litigants suffer the conse-

quences. The time is long overdue to 

make a meaningful change for the peo-

ple who are most vulnerable in our soci-

ety. We owe them that. n

PRESIDENT’S MESSAGE 
Continued from page 5
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TECHNOLOGY 
Social Media for Professionals 
By Jake Koch 
PracticeHQ 

Social media is an integral part of our modern world. There are 

many uses for social media both for professional and personal 

purposes, but ordinary social interaction continues to be the pri-

mary reason most people spend time on these platforms. For 

better or worse, social media is here to stay, and this means it is 

immensely important to educate yourself about how to properly 

use social media to ensure that your private and professional lives 

do not conflict. 

Why are you on social media? 
If you are already on social media, then you may want to 

examine your usage of the various platforms for reasons ranging 

from privacy to professional appearance. Taking a close look at 

your social media usage can help you evaluate its effects on your 

professional life. The first step in analyzing your social media 

presence is asking yourself, “Why do I use social media?” Do you 

use it to communicate with friends? To keep in contact with your 

children or other family members? Some other reason? Perhaps 

you use social media to promote yourself or your business (many 

people use LinkedIn for these purposes). You should be aware of 

your reasons for using social media, as this can help you monitor 

your activity and allow you to use the platforms appropriately. If 

you know why you use social media, then it is much easier to 

determine how you should be using it. 

What to be aware of when using social media 
Once you know why you use social media, it is important to 

understand the individual social media platform(s) available. 

Facebook, Twitter, TikTok, Snapchat, Instagram, LinkedIn, and all 

other platforms have unique functions, customs, and expecta-

tions. For example, you may want to communicate with distant 

family members on Facebook or show your Instagram followers a 

photo of yourself at an interesting location, but both activities 

would be highly inappropriate on LinkedIn. Every platform is 

unique and it can take time to learn how to properly use each; 

however, that is time well spent. 

Something that most social media platforms do have in com-

mon is that they make it possible for people to gather quite a bit 

of information about you from relatively basic searches. Many 

platforms allow users to publicly display personal information 

such as their name, location, job, interests, relationship status, 

family and friends, etc. If you use LinkedIn, then your employ-

ment information and history is on full display. You need to be 

fully aware of your social media presence and the impression 

other people may have of you if they search for your account. It 

is important that you present yourself according to the customs 

of the platform.  

You want to present yourself in a positive manner, especially 

considering the possibility of clients and business contacts find-

ing you through social media. You may have strict privacy set-

tings on your social media accounts, but it is still possible for peo-

ple to use basic information to learn something about you. An 

important thing to note is that companies change their privacy 

rules and settings frequently and surreptitiously. Because of this, 

you need to keep yourself up to date with the current privacy 

policies of each social media platform you use. 
Also be aware of any social media policies your employer may 

have. There have been well-publicized instances of people facing 

ramifications for posting offensive, controversial, or prohibited 

content through social media. For instance, a Kansas attorney 

was fired after tweeting that the then-Kansas Attorney General, 

who was testifying in front of the Kansas Supreme Court, would 

be disbarred for his conduct. This is the sort of opinion that is 

best not shared on social media.  

PRACTICE TIPS



Ensure that you always present yourself in a manner that is 

publicly acceptable, especially to people like your boss and 

clients (all of whom will be able to view your online interactions). 

When you interact through social media, you represent not only 

yourself, but also your employer. You want to abide by any pro-

fessional social media requirements (i.e. company policies), as 

well common-sense social media rules. 

Besides being aware of what you post, you should also be 

aware of other outwardly visible activity on social media. Face-

book groups, followed accounts on Instagram, and posts that you 

have liked on Twitter all tell a story about you as an individual, 

and by extension as a member of your organization. Make sure 

that, again, you are showing the best version of yourself on social 

media. Other people may not give you another chance to alter 

their impression of you if they disapprove of your social media 

presence. Likewise, an employer may not look kindly upon con-

troversial social media activity.  

As a rule, you should never put out anything hurtful or offen-

sive on social media. Even if you believe your social media 

account could not possibly upset another person, it is always wise 

to take time and self-audit your usage to make sure you are rep-

resenting yourself well. Some platforms, such as LinkedIn, have 

ways to view your account as strangers would. This can be a help-

ful tool when trying to analyze your accounts from the perspec-

tive of others. You may only use social media to interact with 

friends and family, but you still need to make sure that the com-

munication is clean and appropriate. You may only be directly 

communicating with someone you are close with, but that com-

munication could still be visible to others. 

Conclusion 
Professionally, social media is a fantastic way to promote your 

business or service. Socially, it can be a lot of fun and a great way 

to stay connected to your friends, family, colleagues, and the 

world. You need to make sure that you are using social media 

appropriately and for the correct reasons, but otherwise you 

should take advantage of this modern form of communication. 

You can only meet so many people in person, but you can con-

nect with countless people digitally.  

Take care to separate your professional and personal lives in 

the digital sphere. One way to do this is to use some platforms for 

personal communication and social interaction (such as Face-

book), and to use others as a form of professional communication 

(such as LinkedIn). Exactly which platforms you prefer to use for 

these purposes is up to you, but make sure you are using the plat-

form appropriately. Other people cannot do that for you, and the 

image that you create of yourself digitally is visible to many more 

people (and active for much longer) than in-person engage-

ments. Make sure the version of you that others see online match-

es the version of you that they meet in person. 

WORKING WELL 
The Nutrition-Conscious Lawyer 
By Lori A. Buza 
NJSBA Lawyer Well-Being Committee Co-Chair 
KSBranigan Law, P.C. 

Our brains and ability to think, and hence, to serve clients to 

our best abilities is largely dependent on our nutrition. Research 

shows that the food we consume has a direct effect on our men-

tal functioning and cognitive capacity. It is essential we feed our 

brains with the appropriate glucose, vitamins, and minerals for 

good health. Not only does our food provide energy and build 

material to the body, but it contributes to our immunities to pre-

vent and protect against disease. Obesity, diabetes, certain can-

cers, cardiovascular disease, neurodegenerative disease, depres-

sion, and anxiety are all linked to poor nutrition.  

Further, studies show that with proper nutrition you can 

reduce fatigue and irritability while you increase cognitive effec-

tiveness, competence, memory, and concentration. Research also 

indicates that foods high in trans-fat and refined sugar can neg-

atively affect your ability to think clearly and provide your most 

skilled and adept self to others. In essence, proper nutrition pro-

motes a sharp mind and more effective lawyering. 

We all understand the stresses of leading a life as a busy attor-

ney and the lack of time we may have to devote to our nutritional 

needs. But there are manageable things we all can (and should) 
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do to be more nutrition-conscious and lead a healthier life. Make 

sure you have your refrigerator filled with smart options (see 

below) after consistent and thoughtful food-shopping.  

Start every morning off with simple planning and effort, such 

that you commit to your health goals each day. For instance, eat 

a healthy but small breakfast (like berries or eggs) before starting 

your workday. Pack healthy lunches and snacks in advance, so 

you’re not looking to grab unhealthy snacks or fast food during 

the day. Indeed, I suggest, having a “food prep” session once or 

twice a week, when you can set up in advance/pack several 

lunches and healthy snacks that you can grab from the refrigera-

tor and go throughout the week. Also essential is to stay hydrated 

throughout the workday, so pack enough water in your brief-

case/car to last the entire day. Add a consistent exercise plan and 

proper sleep for a well-rounded approach to your well-being.  

Try this nutrition-conscious lawyer’s 16 tips for healthier eating 

and clearer thought: 

 

1. Eat “real foods” and avoid “fast foods”  

2. Eat colorful natural foods, like green leafy vegetables such as 

kale, broccoli, spinach  

3. Enjoy “whole grains” instead of white breads and pastas 

4. Enjoy eggs, which are a good source of Vitamins B-6, B-12, 

and folic acid 

5. Eat oily fish, containing Omega 3, which supports brain health, 

and other healthy proteins such as beans and/or lean meats  

6. Enjoy colorful berries and dark chocolate (in moderation) for 

antioxidant benefits 

7. Drink plenty of water—at least eight glasses per day!  

8. Avoid carbonated drinks, and sugary drinks 

9. Avoid highly processed foods, refined sugar, and alcohol 

10. Avoid foods with trans-fat and ingredients listed as “partially 

hydrogenated oils”  

11. Choose olive oil for your salads and cooking—it has natural 

anti-inflammatory benefits and promotes heart health 

12. Avoid snacking at your desk or in the car—have one or two 

snacks per day prepared in advance instead of grazing on junk 

13. Enjoy fruit or nuts/seeds for your snack (but limit your intake 

to one handful!) 

14. Limit sodium, though enjoy flavorful spices such as turmeric, 

ginger, and peppers 

15. Control your portions and do not go back for seconds 

16. Avoid late night eating—if possible, pick a consistent time to 

stop eating each night for an evening fast (e.g., 7 p.m.), until 

you “break” that fast in the morning with your breakfast 

 

Remember to consult with a doctor for your specific nutritional 

needs and health concerns.
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By Joanna R. Adu and Eric Marcy  
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The Coming of Age of New Jersey 
Mental Health Courts 
Addressing a Dilemma in the Criminal Justice System 

The intersection of chronic mental illness and 

the criminal justice system has always posed a 

dilemma for courts, prosecutors, defense 

attorneys, defendants, and defendants’ fami-

lies. The system has historically involved indi-

vidualized review of charging decisions, high 

bails resulting in possible detention pending trial, plea negoti-

ations, and sentencing. Chronic mental illness1 has been 

inconsistently treated as either an aggravating or mitigating 

factor in the determination of psychiatric intervention, crimi-

nal prosecution, diversion, plea offers and sentencing. That 

determination is unfortunately dependent on the life experi-

ence and training of law enforcement, prosecutors, defense 

attorneys, and the judges assigned to the matter.  

Incarcerating non-violent criminal defendants who have 

mental illness serves a punitive function and does not address 

the underlying issues that led to incarceration. It also is inca-

pable of preparing the individual to return as a functional 

member of society after the sentence is served since it does not 

address the mental illness itself. New Jersey, however, has risen 

to the challenge and is actively working on various approaches 

to address treatment. 

For instance, the Superior Court of New Jersey has experi-

mented with and, in some cases, implemented, procedures that 

seek to monitor and manage psychiatric conditions where an 

individual with mental illness has been exposed to the criminal 

justice system. Further, homegrown and structured pilot pro-

grams are being implemented in several counties, which pro-

vide an opportunity to develop and implement more effective 

approaches to mental health recovery, diversion, and monitor-

ing at the various stages of criminal prosecution. New Jersey 

counties have established various programs that may serve as 

models for building a statewide program. The experience 

gained by these pilot initiatives should provide guidance for 



the implementation of a statewide men-

tal health court system. Finally, New Jer-

sey state legislators recently advanced a 

bill intended to create a “mental illness 

diversion program” to move eligible per-

sons into case management and mental 

health services rather than the criminal 

justice system.2 

The Concept of Mental Health Courts 
Reach New Jersey 

One of the earliest mental health 

courts in the country was established in 

Broward County, Florida in 1997 as the 

brainchild of a task force involving key 

stakeholders focused on addressing men-

tal health and the criminal justice sys-

tem.3 Fast forward to today, there are now 

more than 300 mental health court pro-

grams nationwide.4  

Like the birthing of the first mental 

health court in Broward County, 

Supreme Court Chief Justice Stuart Rabn-

er has led the mental health court charge 

in New Jersey with the establishment of 

two committees focused on addressing 

mental illness and our criminal justice 

system, respectively, the Interbranch 

Advisory Committee on Mental Health 

Initiatives (IACMHI) assembled in 2010,5 

and the multidisciplinary Mental Health 

Advisory Committee (MHAC) in 2019.6  

The IACMHI included 21 key stake-

holders from various disciplines and 

branches of government including repre-

sentatives from various county prosecu-

tors’ offices, the Public Defender’s Office, 

the State Division of Mental Health and 

Addiction Services (DMHAS), and the 

New Jersey Judiciary, among others.7 The 

stated mission of the IACMHI’s was to, 

“develop models of research-based, cost-

effective intervention processes that can 

be implemented to improve responses of 

the criminal justice system to persons 

with serious mental illness.”8 In that 

regard, the population of focus for the 

IACMHI were those individuals with 

diagnoses such as schizophrenia and 

bipolar spectrum disorders.9  

Approximately two years after its cre-

ation, the IACMHI issued its Committee 

Report outlining 17 recommendations 

geared toward improving the Judiciary’s 

response to people with serious mental 

illnesses in the criminal justice system 

and providing suggestions for related 

changes to the other branches of govern-

ment.10 Some of the Committee’s recom-

mendations included: creation of an 

“Interbranch Mental Health Initiatives 

Implementation Committee” to spear-

head and oversee many of the other relat-

ed recommendations, and development 

of comprehensive intervention strategies 

for the different stages of the criminal 

justice system.11 The issues IACMHI 

sought to tackle included pre-arrest; ini-

tial contact with the criminal justice sys-

tem; pre-adjudication diversion; munici-

pal court mental health liaisons; 

educational programs for Judges, non-

judicial staff, first responders, public 

defenders’ offices, mental health service 

providers, and the public; and the fund-

ing for such programs.12 As a result of its 

research and investigation, the IACMHI 

concluded that focus on early interven-

tion initiatives was most likely to pro-

duce the best return for “effectiveness 

and financial investment.”13  

Like its predecessor, the MHAC will 

also evaluate the issues that arise from 

the intersection of the criminal justice 

system and individuals with mental ill-

ness, with the goal of developing ways to 

improve mental health services access.14 

The MHAC roster again includes a power-

house of key multidisciplinary stake-

holders from all branches of govern-

ment, mental health service providers, 

ACLU-NJ, and others.15 
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On Jan. 11, 2022, the New Jersey Gen-

eral Assembly introduced Assembly Bill 

No. 1700, which would expand on the 

current county-based diversion pro-

grams by establishing a “Statewide Men-

tal Illness Diversion Program.”16 Like its 

county-based counterparts, the pro-

posed statewide diversion program 

would divert eligible people into case 

management and mental health services 

rather than the criminal justice system.17 

If enacted, this legislation would create a 

uniform framework for intake proce-

dures, eligibility, disqualification stan-

dards, program requirements, conditions 

for admission, deferred prosecution with 

a potential dismissal of charges, and 

establish a statewide resource directory 

of entities to facilitate mental health 

screening, counseling, case management 

and treatment.18 This Assembly Bill fur-

ther proposes amendments to the Pre-

Trial Intervention, conditional dis-

charge, and expungement statutes.19 

Eligibility would be limited to “non-vio-

lent petty disorderly persons offense, dis-

orderly persons offense, or crime of the 

third or fourth degree,” but the county 

prosecutor would retain sole authority to 

determine eligibility and admission.20 

Assembly Bill No. 1700 is still in the early 

stages of consideration, and as of Sept. 

29, 2022, had been referred to the Assem-

bly Human Services Committee.21 

Why the Need Exists 
The number of inmates with diagnos-

able mental health issues is significant,22 

and this presents difficult issues for the 

criminal justice system. State prisons and 

county jails are not equipped to provide 

effective psychiatric treatment to proper-

ly stabilize and treat inmates with mental 

illness. So, while the advent of second- 

and third-generation23 “psychotropic” or 

“antipsychotic” medications have 

enabled many people to manage symp-

toms that previously brought them into 

conflict with the criminal justice system, 

prisons simply do not have the available 

medications or sufficient professional 

staff to provide effective treatment. In 

the absence of properly trained and suffi-

cient professional staff, the available 

medication in prisons may focus only on 

sedating inmates.24  

Housing offenders who have mental 

illness creates unique problems for the 

prison system, including overcrowding, 

behavioral problems resulting in disci-

pline, related physical medical problems 

resulting in stress on prison medical serv-

ices, suicides, victimization of these 

inmates due to the vulnerability arising 

from their mental illness, increased costs 

to the prison system, and increased likeli-

hood of recidivism.25 

Data on recidivism rates has yet to be 

developed in New Jersey; however, 

nationwide statistics show that people 

with mental illness are 10 times more 

likely to end up in a jail than in a hospi-

tal.26 As New Jersey counties continue to 

develop mental health court programs, 

data will be collected and is expected to 

reveal the impact, if any, of mental 

health court programs on recidivism. In 

the interim, statistical data from other 

jurisdictions with established mental 

health court programs confirms a signif-

icant positive impact not only on recidi-

vism rates,27 but also in other areas such 

as rate of psychiatric hospitalizations,28 

medication compliance,29 and improved 

employment status.30  

By way of example, Michigan estab-

lished its first mental health court in 

2007 and codified its Mental Health 

Court program in 2013.31 As of January 

2021, the Michigan Judiciary reported 41 

mental health courts across the state that 

are considered as part of the state’s “Prob-

lem-Solving Courts,” along with 135 

Drug and Sobriety Court programs and 

27 Veterans Treatment Court programs.32 

For the year 2021, new convictions with-
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in three years of admission for mental 

health court graduates were reduced by 

18%-21%, and new convictions within 

five years of admission for mental health 

court graduates were reduced by 

18%–19%.33 

In New Jersey, county prosecutor’s 

offices have been at the forefront in 

addressing issues presented by defen-

dants with mental illness. Notable exam-

ples are the programs initiated by the 

Union County Prosecutor’s Office, 

which began a program in 2005, and the 

Ocean County Prosecutor’s Office, 

which began a program in 2014. Most 

counties, without established diversion 

programs, continue to resolve matters 

that present serious mental health issues 

on a case-by-case basis. Such a response is 

highly individual and dependent on the 

subjective approaches of individual pros-

ecutors, defense attorneys, and judges. 

Connecting services to address mental 

health issues has been left to families, 

defense counsel, and the availability, or 

lack thereof, of private and community 

mental health care providers.  

How Early Invention Can Facilitate 
Help 

There is a recognition that early psy-

chiatric screening and diversion should 

be a priority when police are confronting 

a suspect involved in non-violent, disor-

derly, or minor criminal activity. Direct-

ing an individual suffering from an obvi-

ous mental health issue to a screening 

center is the most effective way to 

 stabilize and avoid unnecessary incarcer-

ation.34 Police training35 and coordina-

tion with the Psychiatric Emergency 

Screening centers36 are more effective 

than incarceration of individuals need-

ing psychiatric intervention. Crisis Inter-

vention Training (CIT) Programs for law 

enforcement are a good start but need 

expansion and integration with psychi-

atric emergency screening centers, coun-

ty prosecutors’ offices, and the New Jer-

sey Judicial system.37 

Early psychiatric intervention, invest-

ment in local community mental health 

providers, and case management follow 

up care is not only humane, but will 

reduce the jail population, the stress on 

the county and state prison systems, and 

the expense of incarceration.38  

The current statewide pre-trial deten-

tion system and the Public Safety Assess-

ment (PSA) tool does not account for and 

address the special needs presented when 

a defendant has a serious mental illness. 

People suffering from serious mental ill-

ness may have a history of minor crimi-

nal offenses, such as disorderly conduct, 

harassment, stalking, or other convic-

tions that arise from or relate to their ill-

ness. Such individuals may have a histo-

ry of failing to appear for minor motor 

vehicle or criminal charges resulting in a 

higher Public Safety Assessment (PSA) 

score resulting unnecessarily in pre-trial 

detention.39 

Pilot Programs Have Been Newly 
Initiated 

Prosecutors’ offices and courts have 

recognized the need for assessing indi-

viduals early in the criminal process with 

serious mental illness and establishing a 

diversion system. It has been long recog-

nized that there are defendants that have 

the potential for diversion out of the sys-

tem if given needed social services, case 

management, supervision, and mental 

health treatment necessary to stabilize 

them and reduce the chance of recidi-

vism. Incarceration of individuals with 

serious mental illness and subsequent 

release without treatment and support 

services only fosters recidivism.40  

Beginning in 2022, New Jersey began 

funding pilot programs for early inter-

vention Pre-Trial Release in Camden, 

Essex, and Middlesex counties. On May 

18, 2022, the Division of Mental Health 

and Addictions Services issued a 

“Request for Proposals—Mental Health 

Screening, Referral, and Support Pilot 

Diversion Program for Criminal Justice 

Reform (CJR) Pretrial Released Defen-

dants.”41 The purpose of this program is 

to provide services for persons who have 

a Serious Mental Illness (SMI)42 and pro-

vide early intervention services, commu-

nity-based mental health, medical, hous-

ing, case management, and other social 

support services for diversion from the 

criminal justice system if the participant 

successfully completes the diversion pro-

gram. Funding for this pilot program was 

awarded to Legacy Treatment Services of 

Middlesex County, Mental Health Asso-

ciation of Essex County, and Oaks Inte-

grated Care of Camden County on Aug. 

10, 2022. These pilot programs are in the 

process of development and implemen-

tation by these respective agencies.43 

The scope and goals of the pilot pro-

grams are to: 1) Identify defendants with 
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serious mental health issues early in the 

criminal process; 2) Link defendants to 

community providers that can address 

the mental health needs of the defen-

dant and identify and implement neces-

sary support services; 3) Provide for 

expedited mental health evaluations; 4) 

Assist defendants in application and 

completion of a voluntary diversion pro-

gram; 5) Coordinate with the County 

Prosecutor’s Office, Public Defender’s 

Office, and courts for a collaborative 

integrated approach to addressing eligi-

ble criminal defendants in securing serv-

ices and diversion from criminal prose-

cution; and 6) Establish comprehensive 

individual service plans to address the 

mental health issues in an effort to 

reduce recidivism.44  

The programs seek to identify defen-

dants with serious mental health issues, 

connect them with providers of mental 

health and other social services. The 

programs require voluntary participa-

tion, for those in county jails or on pre-

trial release and coordination with com-

munity services for employment, 

housing, substance abuse and mental 

health support.45 The evaluation will be 

a component of the risk-based Public 

Safety Assessment (PSA) and a Social 

Determinants of Health (SDOH) mental 

health screen to identify those who 

qualify and will voluntarily participate 

in the program.46  

The goal and benefit to the individual 

participant is the ability to address their 

mental health and social needs with the 

possibility of diversion away from the 

criminal justice system. This program 

involves collaboration with county pros-

ecutor’s offices, local mental health serv-

ice providers, probation departments, 

the Public Defender’s Office, private 

counsel, with an assigned Judiciary 

Diversion Officer, monitoring by a case 

management behavioral team, and 

supervision by the court.  

What New Jersey Has Now 

Union County Recovery and Veteran 
Court—Jail Diversion Program (JDP), 
Initiated 2005 

The Union County Prosecutor’s Office 

created one of the earliest, progressive, 

structured programs for the diversion of 

defendants presenting serious mental 

health issues. In 2005 the Union County 

Prosecutor’s Office created an alternative 

to incarceration, a program of “treat-

ment and oversight.”47 The Jail Diversion 

Program (JDP) permits a diversion that 

may result in a dismissal or downgrade of 

charges following the completion of a 

course of mental health treatment and 

completion of rehabilitative services. Eli-

gibility is limited to non-violent offenses, 

in-county residents, and those who are 

not subject to Megan’s Law, parole dis-

qualifiers, or mandatory sentences. Con-

ditions of participation include supervi-

sion by a caseworker, release of medical, 

psychiatric, and substance abuse treat-

ment history to the program, monthly 

appearances before the designated JDP 

Judge, and active participation for a min-

imum of eight months. Information is 

available from the Union County Prose-

cutor’s Office Special Offenders Unit and 

referral forms are available on its 

website.48 

Ocean County Mental Health Diversion 
Program (MHDP), initiated 2014 

The Ocean County Prosecutor’s Office 

implemented an early Mental Health 

Diversion Program (MHDP) in Septem-

ber of 2014, which continues through 

today. It provides a diversion option for 

those with “serious and persistent men-

tal illness,” and is structured to provide a 

teamwork approach involving mental 

health professionals and case manage-

ment. Mental health services are provid-

ed through community mental health 

providers, Ocean Mental Health Services 

and Preferred Behavioral Health. Success-

ful completion of the course of recom-

mended treatment may result in a down-

grade or dismissal of charges. After 

completion of the program, defendants 

continue to be monitored by the pro-

gram for one year to track recidivism.49 

Essex County Mental Health Diversion 
Initiative 

Essex County has implemented a 

mental health diversion program based 

on the Union County Program. The goal 

is diversion through long-term treat-

ment and reducing the recidivism rate 

with those who have serious mental 

health issues. The program seeks to 

establish “individualized treatment 

plans” with linkage to mental health 

providers and monitoring by case man-

agers and courts. The model follows the 

drug court programs, and the Essex 

County Hospital Center providing case 

management for those who qualify and 

are admitted into the diversion program. 

The program seeks to address the many 

social and supportive needs of the partic-

ipants including mental health treat-

ment and “social entitlements, housing, 

education, vocation” with the goal of 

comprehensive services for community 

reintegration and the reduction of recidi-

vism.50 

Morris County Mental Health and 
Veterans Diversion Program and 
Collaborative Justice Services (CJS) Pilot 
Program51 

The Morris County Prosecutor’s 

Office has implemented a Mental Health 

and Veteran’s Diversion Program “for 

individuals with serious mental illness 

where there is a causal link between the 

defendant’s criminal conduct and their 

diagnosis. The goal is to work with appro-

priate individuals who agree to comply 

with supervised treatment to limit cer-

tain convictions or incarceration based 

upon continued cooperation.” The aim 

of the program is to reduce recidivism 

and the rate of incarceration for those 

with mental illness, and to create wrap-

around supportive services and case 

management so that individuals may 
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not only recover from mental illness but 

be successful in reintegrating into the 

community. The program includes col-

laboration with the Mental Health Asso-

ciation’s Collaborative Justice Services 

Pilot Program, Morris County Judiciary, 

and Morris County Sheriff’s Office Com-

munity Connections and Hope Hub Pro-

grams.52 

Referrals to the CJS come from a wide 

range of stakeholders including attor-

neys, assistant prosecutors, probation 

department, pre-trial services, law 

enforcement, and family members. It is a 

structured program, and the application 

outlines the: 1) Admission Criteria; 2) 

Exclusionary Criteria; 3) Referral Process; 

4) Acceptance Procedures; and 5) Condi-

tions of Acceptance. Depending on the 

type of offense, charges may be down-

graded or dismissed if the defendant suc-

cessfully completes a plan of treatment.53 

The application is available through 

the Morris County Prosecutor’s Office. 

The Morris County Prosecutor’s Office 

reviews applications with the Mental 

Health Association and Morris County 

Judiciary Probation Officers to assess 

whether the individual is legally, clinical-

ly, and case management appropriate. If 

accepted into the program, a compre-

hensive case management and treatment 

plan is implemented and closely moni-

tored. The individual’s criminal charges 

are addressed, and services are linked to 

counseling, housing, and other support-

ive services. If there is a co-occurring sub-

stance abuse disorder, the program will 

coordinate with or refer the individual to 

the Recovery Court Program. The Morris 

County Judiciary provides supervision 

through Probation Services on certain 

cases and has developed a “Wellness 

Court” to review the individuals in the 

program. The assigned Judge, Prosecu-

tor’s Office, Office of the Public Defend-

er, and Probation Officers conduct regu-

lar meetings with participants to ensure 

and support compliance and assist with 

treatment and other needs.54  

The Morris County Prosecutor’s 

Office has also implemented Crisis Inter-

vention Team (CIT) Training, which is a 

40-hour course for Law Enforcement, 

Emergency Medical Technicians, Depart-

ment of Children Protection & Perma-

nency, and other professionals who regu-

larly deal with the special needs 

populations to work together to identify 

individuals having a mental health crisis 

and address them in an manner to de-

escalate high risk situations and link 

these persons to county services and 

treatment.55  

Other Mental Health Initiatives  
New Jersey courts confront mental 

health issues in a variety of contexts, 

which has generated programs that may 

serve as models, and if not models, pro-

vide experience that may contribute to 

the development of a statewide mental 

health court system. Some examples 

include: 

Recovery Court—“Drug Court” 
Programs 

New Jersey is in the process of stan-

dardizing a Statewide Drug Court Pro-

gram. The goal is to create a uniform 

approach for eligibility criteria and a 

statewide system.56 The implementation 

of drug courts is a success story that may 

serve as a template for how mental 

health courts can be rolled out through-

out the various vicinages and imple-

mented on a statewide basis. The struc-

ture for supervision and monitoring sets 

a good example as to how a statewide 

mental health court may be implement-

ed.57  

One of the challenges arising out of 

current drug court programs are defen-

dants with co-occurring disorders, i.e., 

serious mental health issues co-existing 

with substance abuse issues. It is not 

uncommon for those with serious men-

tal health issues to rely on alcohol and 

drugs to self-medicate. Co-occurring dis-

orders present a unique challenge to the 

drug court system because it is not 

equipped and does not have the funding 

to provide the mental health and social 

services necessary to address underlying 

serious mental health issues. 58 

The challenge for the implementation 

of mental health courts will be obtaining 

funding and clinical services to manage 

serious and persistent mental health 

issues and any related substance abuse 

issues. The experience in the develop-

ment and implementation of the drug 

court program will be instructive to the 

development of a standardized statewide 

approach to a diversion program for 

those with serious mental health issues. 

Veteran Diversion Courts (VDP) 
The Veterans Diversion Program 

(VDP) is another court system involving 

assessments and diversions related to 

mental health issues which can serve as a 

guide for mental health courts. In recog-

nition of those who have served our 

country and in recognition that service 

sometimes results in psychological 

issues, New Jersey has implemented a 

diversion program for veterans with 

mental health issues that result in con-

tact with the criminal justice system. 

VDP is limited to qualifying service 

members, charged with an eligible 

offense, and present with mental ill-

ness.59 The eligible offenses have limita-

tions, they include non-violent munici-

pal criminal matters and third- and 

fourth-degree offenses. Admission into 

the VDP is the sole discretion of the pros-

ecutor. VDP also has a mentorship com-

ponent that makes this program unique. 

Successful completion of VDP may 

potentially lead to the dismissal of crimi-

nal charges.60  

Involuntary Out-Patient Commitment61 
New Jersey courts have experience 

with the supervision and case manage-

ment of individuals with chronic mental 

illness. The creation of state-wide mental 

health courts in the criminal justice sys-
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tem can look to the experience gained in 

the civil commitment system62 and most 

notably the Involuntary Outpatient 

Commitment (IOC) programs. One com-

ponent of the involuntary commitment 

system provides for judicial supervision 

of those are not “immediately or immi-

nently dangerous to self, others, or prop-

erty.63 The involuntary out-patient com-

mitment system is of fairly recent origin 

implemented due to the need to provide 

mental health services to those who may 

be dangerous in the ‘reasonably foresee-

able’ future.”64 

The Involuntary Out-Patient Com-

mitment system involves court-ordered 

treatment, provides links to community 

provider mental health services, the 

implementation, and judicial monitor-

ing of court ordered plan of treatment.65 

The system assesses clinical progress, pro-

vides for legal representation of patients, 

and coordinates the patient’s participa-

tion in court hearings. Individual enroll-

ment requires a structured screening by 

mental health professionals consistent 

with the court rules and state law.66 

Before an out-patient commitment order 

may be entered, a certified psychiatric 

screener, qualified mental health 

providers, and a court must make a deter-

mination that the individual qualifies 

under the legal standard which is: “an 

adult with mental illness, whose mental 

illness causes the person to be dangerous 

to self or dangerous to others or property 

and who is unwilling to accept appropri-

ate treatment voluntarily after it has 

been offered.”67 

The involuntary in-patient and out-

patient commitment system is different 

than the system that mental health 

courts in the criminal justice system 

would implement. Mental health courts 

will seek to provide an alternate avenue 

for resolving criminal charges, for those 

who will voluntarily participate, like 

recovery court diversion programs for 

substance abuse and veterans. The due 

process protections and issues presented 

by a mental health court system will be 

substantially different, but the ordering 

of out-patient treatment, linkage to men-

tal health services, monitoring of such 

plans, and assessment progress are issues 

that the courts currently address in com-

mitment proceedings.68  

Challenges to Implementing a 
Statewide Mental Health Court System 

For a statewide mental health court 

system to be effective, certain issues will 

have to be addressed, including who 

qualifies, what crimes qualify, whether 

there will be voluntary participation, 

and the implication for the ultimate res-

olution of the criminal charge. Another 

major challenge will be funding the psy-

chiatric, medical, and integrated case 

management services capable of address-

ing the wide variety of mental health ill-

nesses presented by this population and 

the availability of appropriate communi-

ty health care providers throughout the 

state.69 

There is no “magic pill,” and the sys-

tem will require medical professionals 

capable of prescribing and monitoring 

psychiatric medication issues. Since the 

prescription of psychotropic/antipsy-

chotic drugs is an art and as individuals 

may respond differently to a medication, 

an integrated case management system 

will require qualified medical staff to pre-

scribe, and case manage medication 

issues. Medical professionals will need to 

work directly with the participant, the 

County Prosecutor’s Office, counsel, and 

court system to establish a medicine pro-

tocol that is both effective and accepted 

by the participant.70 

Frequently, no single medication may 

provide the relief of psychiatric symp-

toms. Effective treatment may require a 

combination of medications which com-

plicate treatment, create polypharmacy,71 

and side effect issues. Creating a system 

that can balance an individual’s rights72 

to control their medication decisions 

with the management of symptoms and 

side effects is a challenge. Medication 

issues will require the cooperation of the 

individual as well as staffing, with quali-

fied case management, and medical per-

sonnel to address medication issues. 

Conclusion 
Managing serious mental health 

issues arising out of the criminal justice 

system is complicated and will require 

adequate funding to provide the services 

necessary to make the system work. 

Implementing mental health courts on a 

statewide basis presents challenges at 

every stage of criminal proceedings. In 

addition to public policy concerns about 

the humane treatment of persons who 

have mental illness, there are issues 

involving the cost of incarceration, the 

failure to accurately diagnose and treat, 

the resulting deterioration of the 

inmate’s level of functioning, complicat-

ing medical issues, and recidivism. These 

concerns compel the need for action to 

be taken to reform the system.  

The Drug Court/Recovery Court sys-

tem took years to implement and 

through the efforts of pilot programs is 

being effectively implemented on a 

statewide basis that will reduce the loss 

of life and reduce the prison population. 

New Jersey is now rolling out pilot pro-

grams and experimenting with programs 

to address mental illness, treatment, and 

diverting those suffering from mental ill-

ness to take them out of a punitive cor-

rectional approach.  

The ultimate challenge for New Jer-

sey’s 21 counties is having the availabili-

ty of community mental health 

providers with sufficient training, 

staffing, and funding, to work in an inte-

grated case management program with 

county prosecutors’ offices, pre-trial 

services, probation, defense counsel, and 

the court system to provide the necessary 

services to stabilize, monitor, and main-

tain the mental health of the population 

of defendants who struggle with serious 

mental illness. Understanding these 
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obstacles, the implementation of a 

statewide mental health court system is 

likely several years in the future. The 

patchwork of programs currently in 

place are setting the groundwork for 

determining how, as a society, we deal 

with mental illness in the criminal jus-

tice system. Establishing a more humane 

and just approach to addressing the com-

plex issues presented by serious mental 

illness in the criminal justice system is 

necessary and in society’s interest. n 
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CRISIS OF MAGNITUDE 
Madden v. Delran on its 30th Anniversary 

By Amy Vasquez 

“The victim in the present system is not the bar, but the poor.” 

–Madden v. Delran, 126 N.J. 591 (1992) 

N
ew Jersey’s current mandatory attorney assignment system in 

constitutional right to counsel cases was upheld 30 years ago by 

a unanimous Court in Madden v. Delran. Since that time, courts 

have expanded types of cases where indigent litigants face “con-

sequences of magnitude.” Madden’s provision of continuing the 

system of randomly appointing uncompensated counsel has 

amplified fatal flaws in our state’s justice system, where the poor are disadvantaged on 

the scales of justice. Among the most concerning of Madden’s unintended conse-

quences is the constitutionalizing of ineffective assistance of counsel. On its 30th 

anniversary, Madden presents as a crisis situation.  
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New Jersey’s Pre-Madden Right to 
Counsel Cases 

Since New Jersey adopted its constitu-

tion declaring independence from Eng-

land in 1776, this state has recognized 

the right to counsel as a guaranteed 

right.1 

The question of compensation for 

counsel when providing constitutionally 

required representation of indigent 

defendants was not raised in the New Jer-

sey Supreme Court until 1966, three 

years after the U.S. Supreme Court 

required states to provide attorneys to 

criminal defendants who cannot afford 

to hire one in Gideon v. Wainright.2 In the 

wake of Gideon, the New Jersey Supreme 

Court determined attorneys should be 

compensated for representing criminal 

defendants.3 The court, however, delayed 

its holding’s effective date indefinitely to 

allow the Legislature time to resolve the 

“practical problems” associated with 

compensating counsel.  

A decade later the Supreme Court 

determined that municipal court judges 

could assign “free counsel” to defendants 

facing “consequences of magnitude” in 

municipal courts.4 In the subsequent 

years leading up to Madden, the Court 

expanded uncompensated counsel 

assignments in the Family Division in 

termination of parental rights cases. The 

Court opined, “The weighing of those 

policy considerations is not for this 

Court but for the legislature. It is to that 

body that a burdened bar, which devotes 

countless hours to a broad range of fre-

quently-unheralded pro bono endeavors, 

must address any petition to relieve an 

apparent inequity.”5 

Madden v. Delran 
In this context, a Burlington County 

law firm contested the random appoint-

ment process. 

In a 1992 unanimous decision, the 

Court created the current appointment 

process. The Court confirmed that attor-

neys should continue to be appointed to 

represent defendants in municipal courts 

until the legislature acts.  

Chief Justice Robert N. Wilentz wrote 

that though the uncompensated system 

would continue, the Court would 

encourage state, county, and municipal 

governments to eliminate the burden on 

the bar, “…because this form of pro bono 

service representing indigent defendants 

in municipal court matters is inevitably 

not only inefficient but unfair to indi-

gent defendants who suffer with unequal 

justice.” 

In its opinion, the Court acknowl-

edged that this system would perpetuate 

ineffective representation. It stated, 

“Real estate attorneys, corporate counsel, 

experts in commercial leases, all have 

been assigned to represent indigent 

defendants charged with simple assault, 

driving while intoxicated; all were 

required not only to learn how to defend 

those cases but to find out where the 

courthouse is. We have no doubt that on 

occasion their inexperience has affected 

their representation, but the fact is that 

over these many years no substantial 

complaints of a failure of justice have 

been brought to our attention.”  

In a recent Madden assignment case, 

the appellate panel initiated the issue of 

ineffective assistance of counsel and not 

the litigant.6 The assigned counsel filed 

the initial brief more than a year after its 

due date, never cited case law, did not file 

a reply brief to correct an issue of control-

ling law, and did not advise the court 

that a crucial trial transcript was omitted 

from the appellate record. During a New 

Jersey State Bar Association panel discus-

sion on Madden assignments, the case In 

the Matter of the Adoption of a Child by C.J. 

was described as a Dumpster fire.7 The 

C.J. court found ineffective assistance of 

counsel. “The level of representation was 

tantamount to a total lack of appellate 

counsel.”8  

C.J. demonstrates a disastrous conse-

quence of the Madden system. The com-

bination of decades of a system of ran-

domly assigned uncompensated counsel, 

the acknowledgment by courts that the 

Madden system fosters unfairness and the 

courts’ perceived silence by litigants in 

seeking redress for grievances has created 

the perfect storm for constitutionalizing 

ineffective assistance of counsel. This 

unintended consequence of Madden is 

the sleeping giant, while the issues of 

unfairness to the litigant and counsel 

remain constant.  

In the days following the Madden deci-

sion, The New York Times reported on the 

importance of the case in critical terms.9 

It compared New Jersey to New York and 

Connecticut where attorneys are paid in 

their respective systems. In an interview 

quoted in The New York Times article, 

James Youngelson, who wrote a brief for 

the New Jersey State Bar Association sup-

porting the Delran challenge was report-

ed as stating, “How can there be even-

handed justice when there is a paid, 

knowledgeable prosecutor and not nec-

essarily a knowledgeable defender?”  

Right to Counsel Cases Grow While 
the Madden System Remains 
Unchanged 

In 1994, the Court declined to consid-

er an appellate division ruling requiring 

assigned counsel for parole revocation 

hearings.10 With growing concerns from 

its membership, in the late 1990s, the 

New Jersey State Bar Association turned 

its efforts to seek a solution through leg-

islative action. Those efforts in collabora-

tion with other stakeholder efforts result-

ed in legislation to fund municipal 

public defenders and requiring the Office 

of the Public Defender provide represen-

tation to indigent parents facing termi-

nation of parental rights.11 

In 2006, the tide began to change as 

courts began to seek new solutions 

where it found a right to counsel was 

warranted. A brief wave of cases 

refrained from the mandatory appoint-

ment of counsel holdings of the previ-

ous right to counsel cases. In Pasqua v. 
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Council, the Supreme Court held that 

although child support obligors facing 

potential incarceration are entitled to 

counsel, “We will not use our authority 

to impress lawyers into service without 

promise of payment to remedy the con-

stitutional defect in our system.”12 

Instead, the Court determined that 

unless there is a funding source for the 

provision of counsel, coercive incarcera-

tion will not be an available sanction.  

Similarly, in a 2018 case, it was held 

that due process and fundamental fair-

ness require that counsel be appointed 

for indigent child support obligors when 

faced with automatic suspension of their 

driver’s license.13 The court concluded 

that courts remain free to deny counsel 

to indigent obligors at child support 

hearings, but, as in Pasqua, they may not 

impose driver’s license suspensions 

unless the right to appointed counsel has 

been offered. The court noted further 

that, “Without the services of the Office 

of the Public Defender, if counsel for 

indigent parties is required by court 

precedent, the Assignment Judge of each 

vicinage must assign pro bono counsel 

using a list of licensed attorneys known 

as the Madden List. Although this prac-

tice is not an ideal solution because it 

often assigns attorneys to cases not in 

their area of expertise, it does satisfy due 

process requirements.”  

These solutions that offered an 

acceptable alternative to uncompensated 

counsel appointments were not, howev-

er, crafted for every type of case. In re 

Adoption of J.E.V., the court found that 

indigent parents facing termination of 

parental rights as a result of adoption 

proceedings are constitutionally entitled 

to representation.14 Although the court 

agreed that the Office of Parental Repre-

sentation has developed expertise in this 

area, it concluded that it could not direct 

that office to handle additional cases 

under the Adoption Act. It noted that the 

Legislature had acted “responsibly” in 

the past and provided counsel when the 

constitution so required and trusted that 

the legislature would act to address this 

issue. 

In DCPP v. L.O. the Appellate Division 

held that in a child abuse and neglect 

proceedings, as a matter of fundamental 

fairness, counsel should be appointed for 

indigents in administrative child abuse 

proceedings at the administrative and 

appellate levels.15 The Office of the Public 

Defender is currently representing indi-

gent litigants in those matters under a 

pilot program. 

NJSBA Right to Counsel Report 
The current Madden system of assign-

ments that has been in existence since 

the decision in 1992, followed by an 

Administrative Office of the Courts 

Directive on Feb. 16, 1993. Currently, 

there is a right to counsel in the follow-

ing types of cases that are not handled by 

the OPD or other counsel compensated 

by the responsible governmental entity 

(i.e., municipal public defenders and 

attorneys paid by counties to represent 

individuals in certain civil commitment 

hearings):  

 

1. municipal court appeals;  

2. representation of parents in termina-

tion of parental rights in private adop-

tion.;  

3. representation of persons facing 

parole revocation;  

4. representation of defendants in 

domestic violence contempt;  

5. violation of probation related to 

domestic violence;  

6. representation of persons in need of 

guardianship (except for clients of 

DDD for whom guardianship only of 

the person is sought.); and  

7. paternity proceedings.  

 

In 2019, the New Jersey State Bar Asso-

ciation formed a Right to Counsel Com-

mittee to examine, in part, the effective-

ness of assigned counsel under the 

Madden system. In 2021, NJSBA issued a 

report entitled “Achieving Effective Rep-

resentation in Right to Counsel Matters.”  

The first recommendation is to abol-

ish “the Madden system of random 

assignments to uncompensated counsel” 

and to replace “with publicly funded 

compensated counsel.” The report issues 

other recommendations in an attempt to 

lessen the burden of the bar and support 

measures to ensure effective representa-

tion during the transition to eliminating 

the system as it is known today. n 
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Justice Speaks All Languages 
Ensuring the Due Process Rights of Limited English Proficient 
Litigants through Volunteerism and Judicial Collaboration 

By Victoria B. Nicholson 

“…I appreciate the work of my volunteer attorney and the [bi-lingual] paralegal. For me, it 

was a big deal because I did not have money to pay for an attorney…I could not have done 

this alone. It was important to have an attorney during a time like this. Many people like me 

are alone in this country without family or without anyone to confide in.” 

–A domestic violence survivor served by Partners Pro Bono Programs 

 

Language access is integral to providing inclusive access to justice for 
individuals with limited English proficiency (LEP). Pro bono counsel, in 
tandem with the courts can open greater pathways to justice for LEP 
individuals. New Jersey’s diversity makes our state strong, with over 1 
million of our residents speaking a language that is not English at home.1 
Attaining universal linguistic and cultural equity requires the collabora-
tion of practitioners and courts to meet the language access needs of the 
over 2,693,000 LEP individuals that reside in our state.2  
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Pro Bono Representation: The Role of 
Attorneys in Improving Language 
Access 

Attorneys share with courts the duty 

to serve the public with fairness and 

equity.3 This duty magnifies in cases 

involving members of our society in the 

greatest need.4 Under federal and state 

law, courts are required to provide lan-

guage access to LEP individuals.5 Attor-

neys, along with judges, bear responsibil-

ity for ensuring every person with a legal 

interest in a court event can fully exercise 

their right to be heard and fully partici-

pate.6 Melissa Kiefer, a staff attorney with 

Legal Services of Northwest New Jersey 

recommends that attorneys fulfill their 

duty to provide pro bono service by volun-

teering to represent a LEP individual. 

Kiefer advises: 

 

The best way for members of the bar to 

help improve language access is to take 

pro bono cases for representation. The 

expectations, understanding, and anxiety 

related to the Court process for Limited 

English Proficiency litigants can be suc-

cessfully addressed by an attorney using 

interpretation services or who is multilin-

gual.7 

 

Attorneys can make the greatest 

impact in assuring justice for all by 

actively volunteering in accredited pro 

bono programs throughout the state. 

Meaningful due process cannot be 

achieved solely by the provision of in-

court interpretation services alone. 

Many litigants on traditionally pro se 

dockets enter courts facing intersectional 

issues of both limited English proficien-

cy, cultural marginalization, and eco-

nomic disadvantage. For litigants in 

these circumstances, true access to jus-

tice includes representation by compe-

tent and culturally sensitive counsel. 

Together with the judiciary, pro bono 

counsel plays an important role in 

procuring full procedural justice for LEP 

individuals in court proceedings. Liti-

gants experience procedural justice 

when a court interaction generates a per-

ception of being heard, understood, and 

treated fairly and respectfully. Attorneys 

achieve procedural justice by advocating 

for the provision of language access serv-

ices inside and outside the courtroom. In 

so doing, counsel helps bridge the gap 

between the court, adversary, and the 

LEP litigant.8  

Assistance of Counsel Rebalances the 
Scales of Justice 

Litigants cannot be treated with digni-

ty or obtain unfettered access to justice 

without the ability to fully communicate 

with the court and counsel. Historically, 

those with Limited English Proficiency 

frequently experience discrimination 

based on racial and anti-immigrant bias, 

and disadvantage, leading to unequal 

treatment in society.9 “Language is per-

haps the most conspicuous characteristic 

of cultural difference and it is at the core 

of one’s identity.”10 A person’s English 

proficiency in the United States can have 

significant effects on their life including 

ability to participate in civic and political 

life and seek assistance from government 

agencies and courts.11 Justice must speak 

in all languages in order for all who seek 

it to be treated with fairness and equity. 

By restructuring legal procedures and 

institutions to reflect the multilingual 

nature of American society, courts and 

the bar have taken significant steps 

toward holistic equity in the justice sys-

tem.12 However, in order to remove obsta-

cles to justice, “the systematic fair treat-

ment of people of all language 

communities and respect for everyone’s 

fundamental language rights [is] a criti-

cal part of effective and inclusive legal 

services.”13  

Counsel can ensure that interpreters 

are present during proceedings and 

empower LEP litigants to notify the court 

if the quality of interpretation and trans-

lation does not comply with statutory 

and judicial standards. Legal terminolo-

gy and procedural terms cause confusion 

to many; court events can overwhelm 

LEP litigants, even with interpretation 

assistance. Marcela Jorge-Ventura, former 

domestic violence case manager and 

advocate at Women Rising, Inc., noted 

that without counsel, many litigants, 

“are so scared to speak up. They do not 

know what to say or do. When they [are 

helped by an attorney] volunteer, they 

have hope.”14 

Engagement of multilingual counsel 

amplifies the benefits of legal representa-

tion for LEP individuals. Staff attorney 

Jasmine Elatab and paralegal Dana 

Shikhelbasatna of Wafa House regularly 

assist economically disadvantaged 

domestic violence survivors of Arabic 

speaking communities. Frequently, their 

clientele rely on interpreters and transla-

tors to help convey their testimony and 

evidence to the court. Elatab noted that, 

“one lost word can affect the disposition 

of the case.”15 This linguistic pressure can 

cause stress and undue burden to pro se 

litigants who may never have interacted 

with an interpreter prior to their legal 
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proceedings. With the assistance of Ara-

bic speaking counsel, Wafa House clients 

immediately “feel relieved,” reported 

Shikhelbasatna. Representation by mul-

tilingual counsel allows LEP litigants to 

focus on presenting their legal position 

unhindered by the weight of having to 

self-advocate for language access.  

Legal counsel alone drastically 

improves a litigant’s likelihood of suc-

cess, regardless of the attorney’s linguis-

tic capacity. Assistance of pro bono coun-

sel serves to improve litigant outcomes 

for underrepresented populations on tra-

ditionally pro se dockets. In a recent study 

of New York Housing Courts, tenants 

paired with volunteer counsel, “were less 

likely to be subject to possessory judg-

ments,…to have eviction warrants 

issued…and face monetary judgments.”16 

Positive outcomes markedly increased for 

tenants in poverty and those hailing 

from immigrant and/or historically dis-

advantaged communities.17  

Amayra Lugo, supervising paralegal 

advocate at the Community Health Law 

Project, similarly emphasized how lan-

guage access support is critical in a land-

lord/tenant context. Lugo recounted a 

case in which assistance of counsel 

changed outcomes for a LEP individual. 

An LEP tenant was attempting to organ-

ize the deposit of a money order for 

rental payment. However, building man-

agement could not understand the ten-

ant because it lacked multilingual staff or 

access to interpretation services. Had the 

Community Health Law project not 

interceded, the tenant could have 

incurred missed rental payments, and in 

turn, faced the commencement of evic-

tion proceedings. For this individual, 

lack of interpretation services brought 

them to the brink of homelessness. Lan-

guage access via legal services kept the 

tenant housed and safe. 

In domestic violence matters, lawyers 

also play a crucial role. In a study of sur-

vivor outcomes, 83% of victims repre-

sented by counsel successfully obtained a 

protective order.18 In contrast, the court 

granted protection to only 32% of unrep-

resented survivors. Professor Jessica Miles 

of Seton Hall School, Family Law Clinic 

supervises student attorneys represent-

ing domestic violence survivors in cases 

involving restraining orders, divorce, 

international custody disputes, and pri-

vate adoptions. Reviewing a recent expe-

rience of her clinical students, Miles 

recounted:  

 

The challenges of obtaining a Temporary 

Restraining Order with appropriate relief 

are heightened for LEP litigants and sur-

vivors have so many questions on the 

Temporary Restraining Order process 

which go unanswered if they do not have 

bi-lingual counsel.… For one Spanish 

speaking survivor, we arranged for an 

interpreter by phone and then [a student 

attorney] spent at least twenty minutes 

answering her many questions.…It was 

distressing to even think about what the 

process would have been like for the sur-

vivor in the absence of our student attor-

ney supported by an interpreter.19 

 

Assistance of pro bono counsel became 

increasingly important during the 

COVID-19 health crisis, as many LEP 

individuals found themselves cut off 

from traditional providers of legal and 

social services. The pandemic dispropor-

tionately impacted some of the most vul-

nerable speakers of the non-dominant 

language, such as asylum seekers, immi-

grant survivors of domestic and sexual 

violence, victims of human trafficking, 

and those facing homelessness.20 

Engaging Multilingual Attorneys in 
Language Access Through 
Volunteerism 

Positive outcomes can only further 

increase when LEP litigants gain access to 

volunteer counsel who speak their lan-

guage. In terms of the attorney-client 

relationship, multilingual lawyers act as a 

direct conduit to legal services, without 

the litigant experiencing the additional 

hurdle of reliance on interpreter or trans-

lator.21 Pro bono volunteers, especially 

those who speak more than one lan-

guage, perform a central role in facilitat-

ing language justice for all litigants.22 In 

providing services in their client’s pre-

ferred language, attorneys model a cul-

ture of bilingualism and in turn, “begin 

to dismantle the structural impediments 

that language minorities encounter in 

their interactions with courts and deci-

sion makers.”23 Multilingual lawyering 

enhances human dignity and accom-

plishes greater ethical goals of inclusivity 

of participation for all members of society 

in judicial and government processes.24  

Multilingual lawyers should be incen-

tivized to volunteer and be matched 

with LEP clientele in need of legal assis-

tance. Courts, legal service providers, 

firms, and bar associations can support 

and encourage the engagement of multi-
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lingual attorneys in pro bono work by 

offering professional development 

opportunities and recognition for excep-

tional pro bono service to LEP individu-

als. Creation of bar specializations and 

certification programs for multilingual 

promotes the professionalization of 

attorneys who can provide services in 

more than one language, and provide 

assurances to LEP clients that their mul-

tilingual attorney has a defined skills set 

in the second language.25  

Through pro bono casework, multilin-

gual attorneys gain the opportunity to 

solidify their professional lexicon and 

language skills in non-English languages 

while dually engaging in meaningful 

work in furtherance of racial and social 

justice.26 Shirley Moreno, an associate at 

Parker, Ibrahim, and Berg, LLP and a 

bilingual pro bono volunteer at Partners 

illustrated the benefits of nonprofit work, 

stating: 

 

“Volunteering is a way for us as attorneys 

to lift our surrounding communities as we 

climb. It allows us to contribute our knowl-

edge and skill set with those around us. As 

a first-generation Afro-Latina attorney, it 

gives me great joy to help others who 

share a similar background as myself dur-

ing their time of need.” 

 

In addition to uplifting a shared lin-

guistic and cultural community, multi-

lingual attorneys stand to reap cognitive 

benefits from engaging in bilingual prac-

tice. Scientific studies have concluded 

that multilingual practitioners develop 

the ability to think divergently, gain 

enhanced problem-solving abilities and 

critical thinking skills in regards to lan-

guage and semiotics, and obtain greater 

sensitivity in communication.27 With 

such profound and life-changing bene-

fits to the attorney volunteer, their LEP 

client, and the greater community, prac-

titioners stand to gain by incorporating 

multilingual pro bono practice into their 

work. Those attorneys who are monolin-

gual or have some capability in a second 

language can also benefit from engaging 

in work with LEP individuals in need of 

counsel, provided that they partner with 

staff, co-counsel, or nonprofit agencies 

who offer the requisite linguistic support 

to facilitate client communication. 

Nonprofits Provide Vital Framework 
for Volunteer Representation 

Nonprofit organizations serving lin-

guistically marginalized communities 

can further support volunteers by pro-

viding trainings focused on language 

access and diversity, equity, and inclu-

sion to the bar. Creating meaningful lan-

guage equity is an obligation of all public 

interest legal organizations. Pursuant to 

the American Bar Association Standard 

on Promoting Language Justice: 

 

A legal aid organization must ensure lan-

guage justice for all legal services clients 

including language assistance that incor-

porates different tools and strategies (e.g., 

a bilingual staff, interpretation, translation, 

signage, and outreach). The organization’s 

management should evaluate whether all 

language groups have meaningful and 

equitable access to critical services, pro-

grams, and civic participation, including 

service on the organization’s governing 

body.28 

 

Training is an essential component of 

volunteer engagement. To maximize 

volunteer participation, many pro bono 

programs offer training and support to 

volunteers who may have limited practi-

cal experience representing a low-

income individual with limited English 

proficiency.  

Non-profit organizations should con-

sider adapting existing trainings or creat-

ing novel seminars focused on client-

centered advocacy.29 Offered as part an 

organization’s greater language access 

plan, such trainings provide both mono 

and multilingual volunteers with guid-

ance on how to interact with and advo-

cate for LEP individuals within a cultural-

ly and linguistically sensitive model.30 

Ultimately, pro bono counsel who receive 

trainings that bring to focus the intersec-

tionality of poverty, cultural identity, 

and linguistic and racial discrimination 

will provide more holistic advocacy from 

volunteers.  

Cross-cultural trainings that include. 

“components of trauma informed 

lawyering, implicit bias and debiasing 

strategies, as well [as] cultural humility 

and competence will more likely chal-

lenge the underlying racism” that may 

exist as part of a client’s fact pattern and 

interaction with governmental systems.31 

In providing trainings dedicated to lin-

guistic justice, public service legal 

providers set up their volunteers for suc-

cess, and so bolster legal outcomes for 

their clients.32 Ideally, both substantive 

laws and ethics rules governing represen-

tation of linguistically diverse clientele 

should be included in course curricula. 

Integration of practical guidance on how 

to interview and zealously represent LEP 
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individuals into trainings will prepare 

volunteers to support of the nuanced 

decision making of pro bono clients.33 

For LEP litigants and those who face 

socio-economic barriers, representation 

by competent counsel is the key to open-

ing the doors of justice. In providing pro 

bono representation, volunteer attorneys 

do not simply fulfill their professional 

responsibility to render public interest 

legal service.34 In fact, the work of pro bono 

counsel reshapes the fabric of our society 

for the better. With the assistance of pro 

bono counsel, LEP litigants and the disad-

vantaged gain the ability to fully partici-

pate in the legal system, and ultimately 

transcend discriminatory societal biases 

that prevent full societal inclusion. 

Linguistic Diversity in Law School 
Composition and Curricula 
Strengthens the Future Bar and 
Improves Language Access  

Full inclusivity requires bar composi-

tion to reflect the diversity of the com-

munity whom membership serves. Law 

schools can play an important role in 

recruiting and engaging multilingual 

students and, “incorporating language 

access into their curricula and extracur-

ricular programming.”35 Although many 

attorneys admitted to the bar in New Jer-

sey and nationally possess multilingual 

capacities, few have had the opportunity 

to cultivate the skills and breadth of lin-

guistic knowledge to provide compre-

hensive legal assistance in bilingual for-

mats.36  

Infusing law school curricula with 

opportunities to hone legal linguistic 

skills can both educate and cultivate a 

generation of lawyers prepared to assist 

LEP individuals.37 Many law schools 

nationwide offer bilingual courses. 

Greater availability of this genre of study 

enriches students and serves to improve 

access to justice to future LEP clients.38 

Integration of Spanish language instruc-

tion in traditional law school curricula 

for all or a portion of the course offering 

achieved positive results in some juris 

doctorate programs.39 Law schools can 

partner with not-for-profit legal services 

agencies to match interested multilin-

gual law students with organizations in 

need of language access to support 

through internship, externship, and vol-

unteer programs. 

The Future: Courts and Practitioners 
Working Together for Greater 
Language Access 

There is a marked growth in light of 

increased case numbers in docket types 

with primarily pro se litigants, such as 

landlord/tenant, special civil, and 

domestic and sexual violence. This 

increase requires the judiciary and attor-

neys to collaborate in taking additional 

steps to protect the rights of LEP litigants.  

The New Jersey Judiciary Language 

Access Plan (LAP) currently includes 

translation of case related documents and 

limited translation of case related evi-

dence.40 Further augmentation of the LAP 

could include comprehensive court subsi-

dized evidence translation. While volun-

teer attorneys may absorb translation 

costs in pro bono matters, most indigent 

pro se litigants do not have the ability to 

pay for interpretation services. In some 

proceedings, such as domestic violence, 

asylum, and immigration matters, a liti-

gant’s personal safety may rest on proper 

evidentiary translation. Lack of access to 

quality translation services can result in 

unjust decisions on all docket types. Sub-

sidized translation services will elevate 

this burden from pro se litigants and fur-

ther streamline evidentiary analysis for 

both volunteer attorneys and courts. 

Deepened court collaboration with 

practitioners, advocates, and communi-

ty leaders to improve language access will 

also aid in connecting volunteers with 

litigants in need. Pursuant to the current 

LAP, the judiciary aims to expand further 

outreach and engagement.41 To imple-

ment the plan, volunteer attorneys can 

work with the judiciary and nonprofit 

service providers who serve LEP commu-

nity members in furtherance of this goal. 

Possibilities for volunteer involvement 

include the facilitation of legal clinics 

and seminars through court partnerships 

with nonprofit organizations, as success-

fully piloted in other jurisdictions.42 

Justice balances on a litigant’s ability 

to fully understand and meaningfully 

participate in judicial proceedings. Lack 

of comprehensive language access for all 

renders justice both deaf and blind. Pro 

bono volunteers can help to overcome 

linguistic obstacles by championing low-

income LEP litigants. Nonprofit readi-

ness to provide wrap-around support to 

all pro bono volunteers offers confidence 

to multilingual attorneys and law stu-

dents interested in utilizing their skills to 

improve legal outcomes for LEP individu-

als. By building upon our existing judi-

cial language plan, greater inclusivity for 

LEP individuals can be achieved. Togeth-

er, practitioners and courts can ensure 

that LEP litigants have equal access to 

justice. n 
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The Effect of Filing Fees  
on the Access to Justice 
By Adelina Herrarte and Melanie Zelikovsky 

A
ccess to justice has a price tag. Being a pro se 

litigant is a recognized barrier to justice. 

When litigants file their claims without the 

benefit of legal counsel, they fail at virtually 

every stage of civil litigation and overwhelm-

ingly fail to obtain meaningful access to jus-

tice.1 But for individuals and families who are unable to retain 

an attorney for a civil case or choose to represent themselves, 

court costs and filing fees can be an added barrier. In New Jer-

sey, litigants must pay the court a fee when filing legal papers. 

That can mean that those who struggle to afford basic needs are 

less inclined to avail themselves of their legal rights because the 

fees to be heard are cost-prohibitive. In a divorce case, for exam-

ple, a plaintiff must pay a $300 fee to file a complaint and a 

defendant must pay $175 to respond via an answer.2 The money 

collected from fees is used to operate and maintain the court 

system. Because a litigant is using the court system to resolve a 

legal problem, they are expected to pay for part of these costs. 

On the surface, that seems reasonable. But when they serve as a 

barrier to justice, the disparity between those who have access 

and those who do not is stark. In fact, fees are among the top 

obstacles to accessing the civil justice system, which also 

includes technology and language barriers.3 Courts that have 

taken steps to increase access to justice are missing a vital point 

when they charge defendants hundreds of dollars to respond to 

a complaint. For litigants experiencing poverty, this erodes 
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their ability to participate in the court 

system and impedes their access to jus-

tice and may lead to defaults when viable 

defenses exist. Along with New Jersey, 14 

states charge fees to answer a complaint 

in addition to fees for filing other docu-

ments, like motions.4  

New Jersey is scored at 46 out of 100 by 

the National Center for Access to Justice.5 

This is partly because even though New 

Jersey makes fee waivers available, the 

required documentation process can be 

time consuming, invasive, and overly bur-

densome. It can be difficult to access the 

required records for the New Jersey fee 

waiver application. Even if a litigant can 

compile the documents for their fee waiv-

er application, there is no guarantee it will 

be granted. This poses considerable diffi-

culty for litigants experiencing poverty 

and increases their costs to access justice.  

This article provides a breakdown of 

New Jersey filing fees and compares 

selected state and international courts. 

No domestic or international model for 

fee waivers provides a streamlined, unin-

trusive process for pro se litigants. In fact, 

comparable jurisdictions also put a price 

tag on justice. This presents an opportu-

nity for New Jersey to lead by example 

and consider, by way of example, sugges-

tions by the American Bar Association 

that could enhance equity and access. 

The Waiver Process 
For states that offer fee waivers, the 

process lacks uniformity and drastically 

varies by county and judicial district.6 In 

some cases, the court requires documents 

not previously listed or required on the 

court’s webpage, meaning that litigants 

who go to the courthouse with all the list-

ed forms and paperwork are sometimes 

denied due to administrative oversights.7 

It is also difficult for pro se defendants 

to obtain filing information. Filing fees 

are not easy to find on court websites and 

can be tucked away in attached files 

called “fee schedules.”8 For those filing by 

mail, finding the court’s mailing address 

presents another hurdle: a small number 

of states include the court’s mailing 

address on summonses. Like the fee 

amounts, the mailing address is also 

often not readily listed online.9 If all else 

fails, a litigant can call the court, but may 

not always receive accurate informa-

tion—or information that corroborates 

what is online, if it is there at all.10  

Cost, lack of uniformity or easy access, 

and overall difficulty, are prohibitive and 

create a devastating cycle where pro se liti-

gants experiencing poverty are under-

standably frustrated with the complexity 

of the courts’ processes, or simply choose 

not to participate. Statutes and court rules 

are difficult to access and decipher, forms 

can be difficult to interpret from legalese 

into plain language, and this combined 

with the litany of other obstacles that liti-

gants experiencing poverty face, is more 

of a deterrent to justice than an incentive 

to pursue it.11 This “distrust and fear of the 

system,” as journalist Jessica Folker puts it, 

manifests as a belief that justice is avail-

able only for those who can foot the bill.12 

New Jersey’s Court Fees 
Court fees and waiver requirements 

are outlined in the New Jersey Court 

Rules. A 2017 New Jersey Supreme Court 

Directive established a standard process 

and criteria for fee waivers based on indi-

gence.13 Court fees may be waived “by 

reason of poverty,” defined as a house-

hold income not exceeding 150% of the 

federal poverty level based on the num-

ber of members of the household, and 

not more than $2,500 in liquid assets. To 

permit fee waivers, the Directive relaxes 

and supplements rules pertaining to 

“Proceedings by Indigents”14 and 

“Appeals by Indigent Persons.”15 Rule 

1:13-2(a) deals specifically with fee 

waivers for indigent litigants and lays out 

that it is within the court’s discretion to 

approve or deny a fee waiver applica-

tion.16 Rule 2:7-1, which deals with relief 

from filing fees, states that the court 

“shall briefly state its reasons” for deny-

ing a fee waiver application, though in 

practice that reason is not always given.17 

Litigants then have 20 days to appeal.18 

The directive also requires litigants 

seeking waiver to complete a fee waiver 

packet,19 which asks for detailed financial 

information. The packet, available 

online, is relatively easy to fill out, pro-

vided the litigant has (i) access to a com-

puter or smartphone that allows them to 

digitally fill out the form, (ii) a printer, 

(iii) funds, or (iv) time to mail or submit 

in person their packet. A further barrier 

for New Jersey litigants is completion of 

the required attachments: two months of 

documentation of any benefits (includ-

ing unemployment, disability, Social 

Security, child support, alimony, or any 

other income) and six months of bank 
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statements for all bank accounts.20 In 

addition, the packet asks litigants for 

their total monthly income and assets, 

and employer information.21 The 

required information is intrusive and the 

requirement to share this information 

with the courts opens up the possibility 

for misuse. It is unclear how long such 

information is stored, how it is stored or 

protected, and what happens to that data 

afterward.  

The fee waiver process is critical to a 

litigant’s ability to continue or start an 

action, as the court clerk is prohibited 

from filing the case unless the required 

fee is included or waived.22 New Jersey 

courts do not have enough judges to 

adjudicate the considerable backlog of 

cases much less to approve or deny fee 

waivers. By the end of 2021, New Jersey 

had a 93,624-case backlog, an increase of 

17% percent from 2020.23 From May 2021 

to May 2022, the statewide civil case 

backlog included an additional 30,000 

cases.24 Over 46,000 of the backlogged 

cases are held up in Landlord-Tenant 

court, where the most common action is 

for nonpayment of rent, deeply affecting 

litigants already struggling with pover-

ty.25 In 2021, the New Jersey Senate con-

firmed 25 Superior Court judges from 

2022 and seven who were nominated in 

2021. Even with 32 new judges, courts are 

still slogging through a backlog.26 This is 

not helped by the fact that an unknown 

number of fee waiver requests are denied 

without the reasoning required by Rule 

2:7-1.27 

The filing fee schedule is listed online 

in the “Attorneys—Rules of Court” sec-

tion of the court’s website, which is not 

where a layperson would necessarily go 

to look.28 Complaints and answers are 

key to understanding the implication of 

fees because they are not only the first 

contact a litigant might have with the 

court on their specific matter, but can 

also be their first major roadblock. To file 

a complaint in Superior Court, Law Divi-

sion, Civil Part the fee is $250.29 An 

answer in the same division costs $175.30  

Based on the 2019 U.S. Census, 9.2% 

of New Jerseyans, 800,000 people, live in 

poverty according to the federal standard 

(though some argue that with appropri-

ate updates to the formula, that number 

is closer to 3 million).31 New Jersey has 

the third highest cost of living in the 

country, yet in 2019 the annual rent for a 

two-bedroom apartment wiped out near-

ly 85% of a poverty-level family’s annual 

wage.32 Based on this outdated standard, 

that same family would have about $273 

per month to meet all other expenses: 

food, health care, taxes, and transporta-

tion, to name the major ones. To make 

matters worse, wages are not rising com-

mensurate with inflation.33 Therefore, it 

is not surprising that reliance on credit 

may be prevalent to meet daily living 

expenses. New Jersey has the sixth high-

est average household credit card debt 

with the average household owing 

$8,956.34 So, for 800,000 (or 3 million, 

depending on who is counting) New Jer-

seyans, they could be faced with choos-

ing between eating, going to work, caring 

for their family, going into more debt 

and filing or answering a complaint. 

Even if those litigants need the court to 

adjudicate their matter, it may make 

more financial sense either to not sue or 

not to answer.35 The resulting default 

judgment for litigants who choose not to 

answer may also pose further problems 

and barriers for them later. 

Comparing New Jersey 
According to the National Center for 

Access to Justice, the situation for court 

fees and fee waivers generally is—in a 

word—“bleak.”36 New Jersey is not alone.  

Other states with fee waiver applica-

tions for civil court also require extensive 

financial information; it is not enough 

for litigants to certify that they are below 

or at the federal poverty line. For exam-

ple, Alaska, California, Florida, Idaho, 

New York, and Texas require the follow-

ing for their fee waiver applications: 

detailed accounts of monthly income 

and/or benefits, expenses and deduc-

tions, assets, debts, employer informa-

tion, and household information.37 This 

is a titanic and invasive process for any 

litigant, let alone someone struggling 

with poverty. For a litigant experiencing 

poverty, the time required to fill out, 

compile, and turn in a fee waiver applica-

tion can take valuable time away from 

work or caretaking. It is also of note that 

for disabled litigants experiencing pover-

ty, these same challenges increase expo-

nentially. Furthermore, depending on 

the state, either a judge, judicial officer, 

or clerk will approve or deny a fee waiver 

application.38 The states compared here 

also do not clearly require the court offi-

cial reviewing fee waiver applications to 

provide a reason, so in this respect New 

Jersey is ahead of the curve though that 

reason is not always provided. 

Even internationally, fee waiver appli-

cations for a litigant experiencing pover-
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ty are at the discretion of the court: fee 

waiver information webpages from 

Ontario, British Columbia, and England 

and Wales all hinge on the word “may.”39 

The court may approve a request depending 

on several factors listed. These factors are 

similar across the board; income, assets, 

debts, financial assistance, household 

size still reign supreme across the pond 

and to the north as determining factors 

for fee waivers.  

Conclusion 
Change is needed because a person’s 

access to the court system can be dictated 

by whether they have the funds to pay. A 

municipality or county’s need for rev-

enue may be a critical factor, yet a 2019 

report on New Jersey Municipal Courts 

outlined the need to decouple sentenc-

ing practices from the municipality’s 

need for revenue. The report proposed 

aiming for judicial independence of the 

Municipal Court while making adminis-

tration more efficient. It suggested 

amending N.J.S.A. 22A:2-7(a) to provide 

waivers for docketing fees where defen-

dants default on financial obligations 

after failing to appear at “ability to pay” 

hearings.40  

The American Bar Association’s Ten 

Guidelines on Court Fines and Fees provides 

some insights, particularly for civil court 

fees. The Guidelines partially depend on 

courts being more transparent about the 

actual costs of services provided. For 

example, the first suggestion is that 

amounts imposed should never exceed 

the actual cost of the service provided or 

the individual’s ability to pay, and that 

no rule should limit a judge’s ability to 

waive or reduce a fee.41 Next, the ABA sug-

gests mandatory ability-to-pay hearings 

before imposing sanctions on litigants 

for nonpayment of fines or fees.42 The 

Guidelines call for a consistent ability-to-

pay standard that is clear and should 

require consideration of financial and 

extenuating factors that bear on a liti-

gant’s ability to pay—specifically 

whether payment would manifest a 

hardship to the person.43 The ninth 

guideline calls on courts to make infor-

mation about fees and fines publicly 

available and more transparent, includ-

ing financial and demographic data, 

which is often difficult to find without 

in-depth research.44 

The lack of a national or state model 

for the fee waiver application process and 

court fee schedules means there is room 

for New Jersey not only to make its sys-

tem more equitable, but also to be a 

national leader. The need for such reform 

is clear as is research on the issue, which 

the ABA acknowledges in their Guide-

lines.45 For meaningful, impactful filing 

fee and fee waiver reform, data is needs 

on, for instance, how many fee waivers 

are denied without the required reason-

ing and how many litigants default 

because of denied fee waiver applica-

tions. More collaboration between prac-

titioners and court officials may be the 

place to start. One possible change New 

Jersey Courts can make, for example, 

would be to permanently remove the fee 

required to answer a complaint or broad-

en the current fee waiver structure by 

adding a sliding fee waiver based on 

income. Additionally, the New Jersey 

Courts can offer litigants the option to 

pay a filing fee in installments by submit-

ting payment for at least 25% of the full 

filing fee at the time of filing and subse-

quent installments on a monthly sched-

ule. For instance, the United States Bank-

ruptcy Court for the District of New 

Jersey requires litigants to make the final 

payment within 120 days after their 

bankruptcy petition is filed.46 These 

options would extend financial protec-

tions already offered to qualifying indi-

gent defendants to others who are still 

experiencing poverty but may have more 

income. Fee waivers and payment plans 

will not eliminate all the barriers to jus-

tice. Many will still struggle to take time 

off from work, travel to a hearing and pay 

for public transportation or parking if 

they have a car, access technology for a 

virtual hearing, or secure child care. 

However, waiving or reducing the fees or 

breaking them up into smaller payments 

could alleviate some barriers and pro-

mote fairness. Because there is no nation-

wide model, New Jersey has an opportu-

nity to become a national leader in an 

effort to make justice accessible to its res-

idents experiencing poverty. n 
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The Impact of Court-Ordered Psychological 
Evaluations in Child Welfare Cases  
By Maling Miranda and Classie Colinet 

Fear. Worry. Shame. These are some feelings parents express when they learn that they are subject to child welfare require-

ments. These include compliance with court orders, involvement with the Division of Child Protection and Permanency 

(DCPP) also known as the “Division,” and the possibility that their children may be placed in foster care if the court 

deems it necessary.  

Consider the following real-world situation: It has been six months since a mother’s 3-year-old son was removed from her cus-

tody. This mother, “Tonya” completed her inpatient drug detox program, enrolled in an outpatient substance abuse program 

while living at a mother and child drug rehab home, a residential program that allows young children to live with their mothers 

while their mother rehabilitates, avoiding unnecessary separation during the process.1 Tonya’s hope was that if she complied with 

the Division’s demands and reached several months of sobriety, with a recommendation from her counselor, the court would 

return custody to her. However, the Division’s attorney argued against reunification. Tonya pointed out that her son cried at the 

end of visits and was harmed by continued separation. In response, the Division requested that Tonya submit to an expert who 

would evaluate her and be empowered with recommending whether she should reunify. Tonya complied with the evaluation. To 

the surprise of the Division’s attorney, the expert recommended immediate reunification and opined that the Tonya’s child 

would be at little to no risk in her care. Notwithstanding this recommendation, the Division attorney continued to argue that the 

Division was not “convinced” that Tonya was ready to have her child in her care. The court did not order reunification. Tonya 

believed that her history, lack of resources, and traumatic life circumstances were indelible strikes on her record, and she would 
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always be presumed as unfit. Her belief 

may not stray far from the truth. 

Psychological Evaluations in Child 
Welfare Matters 

Tonya’s story is not uncommon. Most 

parents who are Division-involved are 

subjected to forensic psychological test-

ing based upon the Division’s position 

that forensic psychological testing is 

required to assess risk of harm to child 

and recommend services.2 However, the 

Division is not bound to follow the rec-

ommendation of its own expert and can 

ignore them or request that a parent sub-

mit to numerous forensic evaluations 

throughout the life of a case, even where, 

like Tonya, a court has never made a find-

ing that she abused or neglected her 

child, did not suffer from a mental ill-

ness, but instead was involved with the 

Division due to poverty-related issues 

and drug addiction.3 In fact, in 2020 

approximately 70% of all DCPP com-

plaints are based on neglect concerns.4 

New Jersey family courts rely on foren-

sic psychological evaluations or parenting 

assessments in private family matters, but 

there, the focus is different. The evaluator 

in private matters is generally a neutral 

court-appointed expert and the evalua-

tion serves as a guide for the court in deter-

mining the legal outcomes that can lead to 

settlement of an outstanding custody dis-

pute. Comprehensive forensic custody 

evaluations are not required in every case 

and cost-effective alternatives such as 

mediation or custody neutral assessments 

are explored in most instances. Further, 

parents take a more active role in the 

process and collateral information from 

school officials, relatives, and community 

supports is consulted.5  

In child welfare matters, forensic psy-

chological/parenting assessments are not 

neutral, and can present situations that 

reflect a variety of legal and ethical con-

siderations. In child welfare matters, 

forensic experts are positioned to con-

tribute significantly to provide courts and 

the child welfare agency information 

regarding a parent’s functioning and 

opinions as to therapeutic interventions.6  

Unlike a private parenting evaluation, 

the scope of a forensic parenting evalua-

tion is defined by the presenting issues out-

lined by the Division in the Division docu-

ments and Verified Complaint, leaving the 

parent with limited input aside from a 

short interview with the evaluator. For 

instance, Division experts do not observe 

the parent with the child, conduct home 

observations, or consult with third-party 

sources as in private family litigation.  

Parenting assessments in private fam-

ily matters are used as guideposts in 

resolving a custody dispute, but Divi-

sion-directed evaluations have a more 

imposing role in a case. This approach in 

child welfare matters has created contro-

versy within the psychological field 

resulting in queries about whether evalu-

ators should make an “ultimate opinion” 

regarding custody and termination of 

parental rights.7 

The American Psychological Associa-

tion’s new guidelines for assessment and 

preparation of evaluations in child wel-

fare matters emphasize the importance 

of proficiency, culturally informed 

assessments, and the consideration of 

ethical concerns present in child welfare 

evaluations.8 This is because the focus in 

child welfare evaluations is a parent’s 

capacity to parent and foreseeable risk to 

that child. The expert’s clinical interpre-

tations and findings will result in a per-

manent record and can even be relied 

upon in a proceeding to terminate 

parental rights.9  

How DCPP Assesses Parents in Child 
Welfare Matters 

Parents are not required to submit to 

forensic evaluations absent a court order, 

but in practice the Division can and does 

request that parents submit to forensic 

testing even before a case has been filed in 

court. The APA guidelines caution evalua-

tors from conducting assessments where 

there is not yet a court case and the par-

ent is not represented by counsel due to 

concerns relating to informed consent 

and the negative consequences an evalu-

ation can have on a child and parent.10  

By submitting to an evaluation, par-

ents may believe that the Division’s 

involvement will cease. Parents are not 

aware of the deleterious outcomes that an 

evaluation can have including removal of 

their child, mental health diagnoses, and 

testing results that anchor a court’s per-

ception of the parent without the benefit 

of in-court testimony.11  

Even when a matter is in litigation 

and before a finding of abuse, the Divi-
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sion and courts customarily encourage 

the parent to submit to an evaluation. 

The general premise is that evaluations 

are required to properly service the par-

ent and any delays could result in 

lengthy government involvement or 

familial separation. In practice most par-

ents consent to services even before the 

Division has completed its internal 

investigation months before trial.  

Because of this, it is questionable 

whether psychological evaluations 

should be ordered in every case and 

whether approaches that are less time 

consuming, invasive, and costly should 

be explored especially where the majori-

ty of cases involve neglect or poverty 

concerns.12 The Division has discretion in 

following its own expert opinion or rec-

ommendations, like in Tonya’s case.  

It is important to take a look at the 

families who typically are involved in 

child welfare litigation. Black children 

make up approximately 13% of New Jer-

sey’s population but account for 44% of 

children in foster care. In 2020, Black 

children represented 44% of the children 

awaiting adoption in New Jersey’s foster 

care system, which means they are legal 

orphans due to termination of parental 

rights.13 Approximately 50% of Black chil-

dren are removed due to neglect concerns 

involving inadequate food, shelter, and 

clothing whereas only 35% of white chil-

dren are removed for the same concerns.14  

The average cost of a parental assess-

ment is $1,278.15 In 2021, there were 

approximately 3,200 children in place-

ment, which correlates to the Division 

having paid approximately $3.8 million 

to experts to evaluate the parents and 

guardians of those children as part of 

DCPP’s assessment and service planning. 

This figure does not account for the fact 

that parents can undergo multiple evalu-

ations, or the psychological evaluations 

ordered in “care and supervision” cases 

where children remain in the home.  

In 2021, the Division served 32,138 

children.16 Due to the Division’s expan-

sive resources and dedicated contracted 

consultants, the ability for a parent to 

oppose an evaluation can be onerous 

where approximately 95% of the parents 

are indigent.17 Many parent defense prac-

titioners argue that the cost of keeping 

children in care and overly assessing par-

ents is overwhelming and much less 

resources would be expended if the trig-

gering concerns such as poverty and lack 

of parental resources were given priority.18  

A Closer Look at the Forensic 
Evaluation Process  

Psychological evaluations can be 

ordered by the court or requested by 

counsel for the following parties: the 

child welfare agency, the child(ren) or the 

parents.19 Psychologists are often asked to 

address questions focused on child pro-

tection concerns and a parent’s ability to 

care for and protect their child.20  

The evaluation process can be intimi-

dating because a psychologist is assessing 

these parents, and the results of the 

assessment could be used to keep their 

kids in foster care, if their children have 

been removed. Parents may find the 

process intimidating if their children are 

living with them because they fear that 

the evaluator may write something in a 

report that could be used to remove their 

kids or limit their success.  

There can be test interpretation or lan-

guage barriers too. For instance, parents 

and caregivers who do not speak English 

or are more comfortable speaking anoth-

er language are often at a disadvantage 

because it can take longer to find an eval-

uator who speaks their native language.  

Parents who speak a language other 

than English also face barriers in the test-

ing measures that are used for evalua-

tions, because some measures require an 

individual to complete a questionnaire. 

The questions are generally in English, 

and translations can change the nuances 

in intended meanings.  

Further, the results can alter the 

course of the parent’s life. In other words, 

the results from a psychological evalua-

tion often determine how quickly a child 

can return home if at all. In cases where a 

child or children are still in the custody 

of their parents, the evaluation may 

determine how quickly litigation can be 

terminated.  

In October 2021, the American Psy-

chological Association issued a written 

apology, acknowledging that it failed in 

its role leading the discipline of psychol-

ogy. The APA acknowledged its role in 

“promoting, perpetuating, and failing to 

challenge racism, racial discrimination, 

and human hierarchy in the U.S.”21  

 The apology letter admits that psy-

chologists “established, participated in, 

and disseminated scientific models and 

approaches rooted in scientific racism 

when the discipline was first founded.” 

The inherent racial bias embedded in the 

field of psychology has led to the misdi-

agnosis, overdiagnosis and lack of cultur-

ally sensitive diagnostic criteria to 

describe the mental health concerns and 

lived experience of people of color.22  

 Currently, 84% of psychologists are 

white, 4% are Asian, 4% are Black, 6% are 

Hispanic, and 2% are American 

Indian/Alaska Native, Native Hawaiian/ 

Pacific Islander, and people of two or more 

races.23 These statistics highlight the need 

for counsel to be aware that psychologists 

may not share the same ethnic or racial 

background of some of the parents who 

are ordered to undergo psychological eval-

uations. This means that counsel should 

find out what steps a psychologist has 

taken to be culturally competent.24  

Moreover, culture matters. The high-

power distance between the average Divi-

sion-involved parent and the evaluator 

can create unintended barriers and bias-

es. Sometimes people just cannot con-

nect. Different cultures have varying val-

ues of hierarchy and how they view 

authority.25 In 2020, Black and Hispanic 

children made up 42% and 25% of the 

children26 in foster care respectively. It is 

important for evaluators to consider a 
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parent’s culture and value system to pre-

vent personal biases or unsupported 

beliefs in such high-stakes assessments.27  

An Equitable Future  
Stakeholders involved in child welfare 

cases can at least initially help families 

without the use of a psychological evalu-

ation. The focus can be on providing fam-

ilies in the child welfare system with 

access to resources, as opposed to psycho-

logical testing that can perpetuate racism.  

If a psychological evaluation is deemed 

necessary, a family-centered approach, 

which would include more than just the 

parents, can be effective. Consider hold-

ing discussions with an individual’s 

proverbial village such as friends, rela-

tives, coaches, and mentors. Recommen-

dations for services can include how a par-

ent’s community can help the parent 

successfully engage and complete servic-

es. It is also possible that members of the 

parent’s community can be incorporated 

into some of the recommended services, 

which may help the parent successfully 

complete a recommended service.28  

Psychologists who are retained to com-

plete psychological evaluations can be 

most effective if they describe an individ-

ual’s circumstances within the context of 

where they live and the type of resources to 

which they have access. For example, 

redlining, the practice in which a mortgage 

lender denies loans, or an insurance 

provider restricts services to specific areas 

of the community (historically this process 

has been used against Black people), is still 

prevalent today and has forced people to 

remain in certain neighborhoods.29  

The goal can be to help the process 

become more fair and include a deeper 

consideration of the life of the parent 

facing this difficult process. n 

Endnotes 
1. https://www.drugrehabcenters.org 

/Category/New_Jersey/Drug_Rehab_

Programs_For_Women_With_Childr

en.htm (last viewed on December 

23, 2022)  

2. New Jersey Department of Children 

and Families Guidelines for Expert 

Evaluations in Child Abuse /Neglect 

Proceedings (Mental Health) (2012), 

MH forensic guidelines 11-29-12 

FINAL_members (nj.gov) ; “Defense 

Strategies for Litigating DCPP: 

Williams Law Group: New Jersey.” 

Williams Law Group, LLC, https:// 

familylawyersnewjersey.com/david-

verses-goliath-defense-strategies-for-

litigating-the-abuse-and-neglect-

trial-initiated-by-division-of-youth-

and-family-services/ (last viewed on 

December 26, 2022) 

3. N.J.S.A. 30:4C-12 

4. https://datacenter.kidscount.org/ 

(last viewed December 27, 2022) 

5. https://armourlawfirm.com/custody-

neutral-assessment/ (last viewed on 

December 27, 2022)  

6. https://www.apa.org/practice/ 

guidelines/child-protection (last 

viewed on December 27, 2022) 

7. https://ncd.gov/publications/2012/ 

Sep272012/Ch8 (last viewed on 

December 23, 2022) 

8. https://www.apa.org/practice/guide 

lines/child-protection  

9. https://ncd.gov/publications/2012/ 

Sep272012/Ch8 (last viewed on 

December 23, 2022)  

10. https://www.apa.org/practice/guide 

lines/child-protection  

11. This is true in “FN” matters, “FN” 

refers to the phase of a child 

protective services action during 

which the Division is required to work 

with the family to stabilize and 

reunify children who may have been 

removed from their home. However, 

where termination of parental rights 

is at stake and expert opinion is relied 

upon, experts are generally required to 

testify in court, See DCPP v. M.G 427 

N.J. Super. 154, 172-75(App. Div. 2012).  

12. https://www.nj.com/politics/2021/ 

12/racism-in-njs-child-protection-

system.html  

13. https://datacenter.kidscount.org/ 

(last viewed December 24, 2022) 

14. https://www.nj.com/politics/2021/ 

12/racism-in-njs-child-protection-

system.html  

15. https://ydcnj.org/dcpp-services (last 

viewed on December 24, 2022) 

16. https://njchilddata.rutgers.edu/ 

portal/all-children-served-by-cpp  

17. https://www.nj.com/politics/2021/ 

12/racism-in-njs-child-protection-

system.html  

18. Id. 

19. See https://www.apa.org/practice/ 

guidelines/child-protection (last 

viewed on December 26, 2022) 

20. Id.  

21. See https://www.apa.org/about/ 

policy/resolution-racism-apology. 

pdf (last viewed December 24, 2022) 

22. Id.  

23. See https://www.apa.org/monitor/ 

2020/11/datapoint-diverse(last 

viewed December 24, 2022) 

24. See http://www.apa.org/about/ 

policy/multicultural-guidelines.pdf 

(last viewed on December 25, 2022)  

25. Id. 

26. https://datacenter.kidscount.org/  

27. See http://www.apa.org/about/ 

policy/multicultural-guidelines.pdf 

(last viewed on December 25, 2022) 

28. See https://www.apa.org/practice/ 

guidelines/child-protection (last 

viewed December 26, 2022) 

29. David Nakamura, “Justice Dep’t 

secures 13 million redlining 

settlement with N.J. Bank” Sep 28, 

2022, See 

https://www.washingtonpost. 

com/national-security/2022/09/28/ 

lakeland-redlining-new-jersey-

settlement/#:~:text=Justice-

,Justice%20Dept.,redlining%20settl

ement%20with%20N.J.%20bank&t

ext=The%20Justice%20Department

%20on%20Wednesday,communitie

s%20in%20the%20Newark%20area 

(last viewed on December 24, 2022)

48  NEW JERSEY LAWYER |  FEBRUARY 2023 NJSBA.COM



NEW JERSEY STATE BAR ASSOCIATION 

Minorities in the Profession Section

C E L E B R A T I O N

BLACK

MONTH
HISTORY

2023

Tuesday, Feb. 28 
6–8:30 p.m. 
New Jersey Law Center 
New Brunswick 

FREE event 
Refreshments will be served.

FEATURING: 
• Keynote Address from state Supreme 

Court Justice Fabiana Pierre-Louis  
• Art Exhibit featuring artists  

Akil Roper and Curtis Grayson III 
• Musical Performances by  

Arts High School Jazz Band  
and the Newark Boys Chorus 

• Award Presentations • Trivia Contest 
Register today at njsba.com



50  NEW JERSEY LAWYER |  FEBRUARY 2023 NJSBA.COM

The Disparate Impact of 
Driver’s License Suspensions 
on Communities of Color 
By Karen Robinson 



I
t is estimated that 11 million people across the United States have their 

driving privileges suspended for failure to pay fines and fees or for failure 

to appear in court.1 With 86% of Americans driving to work, debt-related 

restrictions on driving privileges force people to either jeopardize their 

employment or risk more fines, criminal charges, and even jail time by 

continuing to drive in order to keep their job.2  

According to Free to Drive, “34 states and D.C. still suspend, revoke, or refuse to 

renew driver’s licenses for unpaid traffic, toll, misdemeanor and felony fines and 

fees.”3 New Jersey is one of those states. 

In New Jersey, there are more than 500 reasons a driver’s license can be suspend-

ed. In 2018, 91% of people with suspended licenses in New Jersey were for a “non-

driving-related event” such as failure to pay fines or appear in court.4 These license 

suspensions cost people their livelihoods. Many jobs require a license, even when 

the job responsibilities do not require driving. Without a valid license, it is difficult 

to work, perform daily tasks, and maintain economic stability, let alone prosper.5 In 

a startling statistic, 42% of people in New Jersey lose their job after their license is 

suspended.6 Of those, nearly half could not secure another job.7 

Racial Disparities Stemming from Traffic Stops 
Research shows drivers who are racial minorities are stopped, arrested, and con-

victed more than white drivers.8 Black Americans are three times more likely to face 

police force than white Americans.9 “Routine” traffic stops can also lead to driver’s 

license suspension, disproportionally affecting communities of color. Suspension 

rates were seven times higher for those who live in New Jersey’s lowest income 

neighborhoods and five times higher in areas with predominantly Black and His-

panic residents.10  

Driving with a suspended license can then lead to fines, arrests and incarcera-

tion, further reinforcing systemic racism and the cycle of poverty. Nine out of ten 

employers, four out of five landlords, and three out of five colleges use criminal 

backgrounds in decision-making.11 These are some of the very real consequences of 

the racial disparities stemming from traffic stops. 

The most tragic consequence of traffic stops is death. As seen with Daunte 

Wright, something as innocuous as a dangling air freshener can spiral into violence 

and death for minority drivers, a fate that can be avoided by facilitating access to a 

valid driver’s license.12 

Consequences Can Keep Families in Perpetual Poverty 
Driver’s license suspensions place an undue financial burden, particularly on 

communities of color, and force families to depend upon unreliable at times public 

transportation to complete everyday essential tasks like grocery shopping, health 

care appointments, and going to school. Driver’s licenses are also an essential form 

of identification. One client of Volunteer Lawyers for Justice (VLJ), A.G. shared, “I 

had difficulty obtaining my COVID-19 vaccine without a driver’s license as proof of 

identification.” Access to legal justice, including access to a valid driver’s license, 

increases stressors leading to decreased quality of health, mental well-being, and 

economic output within these impacted communities.13  

New Jersey also has one of the highest racial wealth gaps in the nation with the 

median net wealth for Black families of $17,000, compared to $26,100 for Latinx 

families, and $322,500 for white families.14 With numbers like these, it is no surprise 

that a greater percentage of Black, Indigenous and People of Color (BIPOC) families 
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are unable to pay the fees, fines, and sur-

charges in order to get a suspended 

license restored. 

The Power of Advocacy  
A recent legislative victory in New Jer-

sey expanded access to standard driver’s 

licenses, including to immigrants with-

out status, survivors of violence, individ-

uals experiencing housing instability, 

and formerly incarcerated people. A4743 

expands driver’s rights and offers greater 

access to opportunity for traditionally 

marginalized communities.15 The New 

Jersey Legislature also proposed, but did 

not pass, A1376 which will eliminate dri-

ver’s license suspension for failure to pay 

parking tickets and instead will require 

registration suspension for drivers who 

fail to make more than five required 

court appearances related to outstanding 

parking tickets or fail to pay more than 

five of those tickets.16 The New Jersey 

Motor Vehicle Commission (MVC) 

would be responsible for providing 

notice to the municipal court that the 

registration is to be suspended.17 

What many people do not realize is 

that a person’s driving privileges can be 

suspended pursuant to N.J.S.A. 39:3-10 

and N.J.S.A. 39:3-40 without ever having 

possessed a valid driver’s license.18 Drivers 

can also have their license suspended 

without their knowledge or understand-

ing. Advocates for immigrants regularly 

report that immigrant New Jerseyans 

continue to face barriers because of these 

issues.19 Advocacy in municipal court can 

remove these hurdles that many drivers 

do not even know are there. Although 

attorneys are not guaranteed for civil legal 

issues, like municipal traffic matters, 

attorneys can be tremendously helpful in 

addressing these suspensions and advo-

cating on a driver’s behalf.20 An attorney 

at the Judicial Council of California 

explained, “A fair shot at justice is a 

bedrock value of the American legal sys-

tem, yet litigants who represent them-

selves against attorneys are unlikely to 

win their cases or settle on beneficial 

terms…[t]his reinforces the reality that 

America is split into two camps—the 

haves and the have-no-lawyers.”21 Unfor-

tunately, individuals most likely to be 

impacted by driver’s license suspensions 

are least likely to be able to afford an attor-

ney to help. The true need is an army of 

pro bono volunteers, particularly given the 

high volume of municipal cases resolved 

per year—almost 6 million.22 

So, What Can be Done? 
Volunteer Lawyers for Justice, New 

Jersey Reentry Corporation, and Legal 

Services of New Jersey are organizations 

that have similar missions to help New 

Jersey residents access justice. VLJ is a 

nonprofit legal services organization 

whose mission is to ensures access to jus-

tice for people experiencing poverty. 

VLJ’s mission cannot be fulfilled with-

out volunteers (attorney and non-attor-

ney), and VLJ mobilizes its volunteers to 

work alongside staff to address critical 

civil legal needs across New Jersey, 

advancing racial, social, and economic 

justice for the most vulnerable members 

of our community. VLJ helps drivers 

with suspended licenses restore their 

privileges and get back on the road safely 

and legally.  

Lawyers can help VLJ clients with sus-

pended licenses determine what steps 

can be taken to restore their driving priv-

ileges. Lawyers hone advocacy skills by 

assisting clients in obtaining dismissals 

of unadjudicated tickets and vacating 

fines, and develop negotiation skills by 

establishing reasonable payment plans 

with the NJ Motor Vehicle Commission. 

Those interested in volunteering can 

learn more by visiting vljnj.org/become-

a-pro-bono-volunteer. 

Lawyers can also partner with VLJ for 

mentorship, training, and support. VLJ 

holds trainings to recruit volunteers and 

provide them with the level of knowl-

edge needed to be successful advocates in 

this area of law. Of the 7.6 million 
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licensed drivers in New Jersey, 424,869 

drivers—or 5.5%—had a suspended 

license in 2018.23 Let’s change that statis-

tic together. Help make an impact on 

important civil legal issues that are at the 

intersection of race, poverty, and polic-

ing, and remove barriers to justice, stabil-

ity, and security. n 
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The Impact and Consequences of 
True Poverty on Access to Justice 
By Akil Roper and Shivi Prasad 

L
egal representation by a licensed attorney, and 

ultimately justice, are denied to the poor in far 

too many critical civil legal cases.1 Social science 

studies reveal that those in poverty will have 

lawyers for just 8% (or less) of the civil legal 

problems they face.2 And, the problems they 

face go the very heart of their existence, often with grave con-

sequences.3 Examples include: preventing illegal loss of a home 

due to eviction or foreclosure; protection against injury and 

even death from abusers; shedding escalating usurious interest 

from predatory student and other loans that otherwise may 

haunt them for their entire lives; collecting essential child sup-

port; securing entitlements to critical aid from government 

safety net programs such as unemployment insurance and vet-

erans benefits; and enforcing employees’ statutory guarantees 

to wages and fair treatment.4 

We know that a lawyer is guaranteed to most criminal defen-

dants who cannot afford one (thanks to the U.S. Supreme Court 

decision in Gideon v. Wainright5) but in civil proceedings where 

often what is at stake is nearly as critical as liberty—there is no 

blanket guarantee to an attorney. Failure to have assistance of 

counsel in these matters is likely to be catastrophic for the indi-

viduals and families involved, but it is also frequently a terrible 

outcome for society as a whole. Homelessness, unsafe housing, 

broken families, malnutrition, failure of children to thrive, per-

manent harm to health, death—these are some of the real con-

sequences of poverty.6  

Given the serious nature of these legal matters to the poor 
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who experience them, in these critical 

cases, effective counsel—a lawyer—must 

be available to the full extent necessary. 

Indeed, studies have shown that having 

an attorney can make a huge difference 

in these matters—yet many New Jersey 

residents cannot afford an attorney.7 

And, as will be more fully described 

below, the racial and ethnic disparities of 

poverty in our state are stark. For these 

reasons, ensuring adequate counsel 

where needed is not just the responsibili-

ty of lawyers, the courts, or the state, but 

is a social justice issue, requiring all in 

society to do their part.  

Legal Services of New Jersey, the 

statewide system for free civil legal assis-

tance, provides free legal aid to indigent 

persons who cannot afford to pay for an 

attorney, but the need far exceeds avail-

able resources. As detailed below, nearly 

3 million people in New Jersey have 

incomes which render them eligible for 

free legal services.8 The difference 

between those who need an attorney and 

those who actually get representation is 

commonly called the “justice gap.”9 To 

support a system that strives to provide 

civil legal representation regardless of 

ability to pay, it is critical to have an 

understanding of poverty, and impor-

tantly, True Poverty—and its devastating 

and myriad impacts and consequences.10 

True Poverty Level (TPL) is the mini-

mum income families need to afford 

necessities to make ends meet, without 

any public or private support, and with-

out making trade-offs.11 In other words, it 

is the lowest amount families require to 

avoid deprivation in any one critical life 

area. Importantly, an examination and 

greater understanding of TPL can lead to 

identifying demographic groups that are 

more susceptible to deprivation, their 

unique circumstances, and how it affects 

their access to essential resources such as 

education, housing, health care, food, 

transportation, and technology.12 Such 

an understanding can help guide the 

delivery of civil legal services. Further, 

understanding the myriad impacts of 

True Poverty will better equip advocates to 

confront and correct such conditions. 

Individuals living in poverty are likely to 

have greater and more impactful civil 

legal problems requiring the efforts of 

skilled and trained legal services 

providers of direct services, anti-poverty 

and racial justice advocates, and more 

resources to support the work.13  

LSNJ’s True Poverty Tracker report, pub-

lished by its Poverty Research Institute 

(PRI) revealed that nearly 3 million peo-

ple in New Jersey, representing one-third 

of the population in 2019, lived in depri-

vation.14 This includes individuals and 

families who do not have enough 

income to pay for an attorney—not with-

out sacrificing other essentials, such as 

paying rent, buying food, or paying for 

transportation to go to work.  

The True Poverty report, a part of its 

Benchmarks series15 provides an in-depth 

look at poverty and the effects, specifical-

ly on individuals, families, and commu-

nities in New Jersey. In drawing what 

amounts to a statistical portrait of life on 

the economic edge in 2019, the report 

underscored numerous findings includ-

ing what it’s like for nearly 3 million peo-

ple to live and barely survive in New Jer-

sey as they disproportionately face 

degrees of deprivation—largely in an 

uneven playing field. According to its 

authors, far too many New Jerseyans 

were teetering on the edge of True Pover-

ty even before the pandemic. The associ-

ated consequences of income depriva-

tion—food insecurity, inadequate health 

coverage, fragile employment condi-

tions, precarious housing stability, 

among others—converged to create des-

perate times for far too many.16  

The Harsh Realities of True Poverty  
Developing an awareness and under-

standing of True Poverty in the context of 

community is vitally important to 

achieve an understanding of the needs, 

particularly legal needs, of the communi-
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ty. PRI’s True Poverty report showed that 

below the bare-bones TPL threshold, 

individuals do not have enough income 

to meet some portion of basic needs 

including legal representation. Individu-

als and families without adequate 

income are forced to go without, or to 

trade off one critical need for another—

perhaps less food to make the rent pay-

ment or putting off a health exam or a 

prescription to secure a child’s winter 

clothing.  

Poverty negatively impacts every sin-

gle aspect of a person’s life. Individuals 

face the immediate harms associated 

with the deprivation of basic needs, such 

as not having enough to eat, struggling 

to pay bills, and facing eviction or fore-

closure or any other legal issue. Poverty 

also isolates individuals from essential 

resources as they are more likely to live in 

unsafe, cramped and poor-quality hous-

ing, attend low-performing schools, lack 

access to gainful employment, and live in 

communities without healthy food or 

market options. Together, the circum-

stances of poverty have a devastating, 

lasting impact. Each consequence of 

poverty overlaps into another, leading to 

a vicious cycle for families, by making it 

harder for the next generation to climb 

out of poverty. Ultimately and unfortu-

nately and all too often poverty perpetu-

ates poverty.17 

Racial Justice Implications 
Another stark fact is that poverty has a 

disproportionate impact on racial and 

ethnic minorities. Black and Hispanic 

New Jerseyans experience True Poverty at 

double the rate of their non-Hispanic 

white and Asian neighbors. In 2019, 

about half of Hispanic and Black New Jer-

seyans lived in True Poverty, compared to 

just under a quarter of white New Jer-

seyans and a fifth of Asian New 

Jerseyans.18 Racial and ethnic disparities 

were more disturbing when considering 

children. Sixty-three percent of Hispanic 

children and 65% of Black children expe-

rienced True Poverty compared to 28% of 

white children and 20% of Asian chil-

dren in 2019.19  

LSNJ’s True Poverty report cites such 

drivers as the high cost of living in New 

Jersey that averages 300% or triple the 

official federal income calculations for 

what constitutes poverty. The 3-1 ratio 

clearly puts into sharp and revealing 

focus the real depth and breadth of dep-

rivation for so many people living in our 

state, even when they are working, some-

times multiple jobs, but remain unable 

to afford the most basic needs.  

As noted, people of color experience 

higher rates of poverty. They face sys-

temic and structural barriers in almost 

every aspect of life that impede financial 

stability.20 This includes significant 

employment barriers, such as discrimi-

natory hiring practices, isolation from 

lucrative jobs with decent benefits, and 

limited access to promising career net-

works.21 Simultaneously, people of color 

confront disadvantages in homeowner-

ship resulting from past discriminatory 

policies and practices such as redlining 

and exclusionary zoning.22 Although less 

perceptible, discrimination persists, such 

as higher denials for conventional mort-

gages, even when Black and Hispanic 

applicants have the same qualifications 

as white applicants.23 Children of color 

are also impacted by inequities affecting 

their parents.24 They are likelier to attend 

lower-performing and higher-poverty 

schools, placing them at a further disad-

vantage for future opportunities.25 Fur-

ther, institutions such as the criminal 

justice and child welfare systems too 

often fail to equally serve and protect 

people of color.26 Harms caused by racism 

and discrimination create and sustain 

poverty—compounding the conse-

quences of poverty.27  

Steps Toward Justice for All 
Greater awareness of True Poverty 

including its consequences and dispro-

portionate impact on people of color, 

obviously can lead to a more informed 

bar. This is a significant step toward 

change. PRI’s reports are published to 

bring awareness of the disparities in 

poverty and concentrated poverty in an 

effort to ensuring effective policy solu-

tions. PRI’s work, more broadly, helps 

fuel civil legal advocacy for low-income 

people across the state.  The data, and the 

analysis, provide guideposts for not only 

the geographic areas most in need but 

also the legal issues that are experienced 

by the state’s most vulnerable popula-

tions. For those living in poverty, this fre-

quently includes addressing life-sustain-

ing issues such as housing, food 

insecurity, access to health care and pro-

tection from domestic violence.  

While awareness of poverty and its 

effect on the individuals and society as a 

whole is a good first step, to achieve jus-

tice for all, it will take the support of 

many, not just lawyers. Effective stable 

assistance of necessary counsel in critical 

civil matters must go beyond being an 

ideal, or a promise. To avoid and end the 

terrible hardships and consequences 

occurring every day, we must make nec-

essary counsel in civil cases a reality for 

all in New Jersey. 

Organizations like LSNJ have a mis-

sion to provide access to justice for all 

and look for support from the private bar 

to achieve that goal. Specifically for the 

legal community, attorneys could work 

with the Regional Legal Services program 

in their county;28 take advantage of 

opportunities to help strengthen the 

statewide system of legal services, includ-

ing sponsorship and donations, and col-

laboration on access initiatives. Doing so 

may exempt an attorney from mandato-

ry pro bono requirements (the Madden 

rule) and will help serve the greater good. 

Attorneys may understand they have a 

professional responsibility, per R.P.C. 

6.1—to “render public interest service.” 

This affords the opportunity to do so. n 
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Dedication and Service 
Get to Know the 2022 NJSBA Pro Bono Award Winners 

Justice for juvenile defendants with lengthy prison 

sentences, expunging criminal records to help for-

mer offenders find employment, a video series 

designed to help litigants without counsel. This is 

just some of the remarkable work performed by the 

New Jersey State Bar Association’s Pro Bono Award 

recipients for 2022. On Feb. 15, the NJSBA will rec-

ognize 20 members of the New Jersey legal profession who 

have an outstanding commitment to providing legal services 

to the state’s underserved residents. Hear from two of the 

award winners about their volunteer work and why pro bono 

service is important. 

Rebecca Spar—Lifetime Achievement Award 
The Lifetime Achievement Award recognizes an attorney 

in practice for 25 years or more. A special education expert 

with a career spanning over three decades, Spar has provided 

pro bono services to scores of families, shaped legal doctrine 

and mentored numerous attorneys through Volunteer 

Lawyers for Justice (VLJ), a nonprofit that promotes access to 

justice for people experiencing poverty. Now retired, she ded-

icates her time to working with pro bono organizations and 

counseling less-experienced attorneys in special education 

law. Since retiring in 2018, she still dedicates 30 hours a week 

to undertaking pro bono activities. 

What inspired you to practice special education law? 
After beginning law school in 1984, my focus on education 

gradually changed. During my third year, I handled a special 

education case in the Rutgers School of Law clinic. A parent, 

with the assistance of a lay advocate, had won an administra-

tive hearing which required the school district to place her 

child in a private school. The school district filed an appeal in 

federal court and the advocate, who could not represent the 

student in federal court, asked and the clinic agreed to handle 

the appeal. I represented the parent in the appeal and dug into 

special education law. I succeeded in upholding the adminis-

trative decision and became hooked. I decided that after a few 

of years of litigation experience, I would try to integrate spe-

cial education cases as a part of my practice. I never dreamed 

that I would be able to turn it into a full-time practice. 

As the parent of a child with a disability, how has that 
experience shaped your pro bono advocacy? 

I understand what parents are going through because I’ve 

been there myself. I’ve seen firsthand the impact that ADHD 

or a learning disability has on a student when trying to do 

homework after a long day of school. I have seen the differ-

ence an effective teacher or resource room instructor who is 

involved and works with the parent can make versus an inef-

fective teacher. I’ve also seen the educational limits of private 

schools. They are not always the panacea for students with 

special needs students. Every disability and every child is dif-

ferent, but parents know that I am not only speaking as a 

lawyer, but also as someone who has had experiences similar 

to theirs. 

Most attorneys would slow down after retiring, yet you still 
perform many hours of pro bono service a week. Why do you 
continue this work? 

I like doing things that are meaningful and helpful to oth-

ers, and I loved my special education involvement with the 

Education Law Center and VLJ. I considered doing some paid 

consultation when I retired from Cole Schotz but decided 

that I wanted to focus on pro bono tasks without concern 

about compensation. I gain great satisfaction by knowing 

that I can help others to achieve, and at the same time know 

that their success continues to enrich my life. 



Geoffrey N. Rosamond—Champion of Justice Award 
The Champion of Justice Award is presented to an individ-

ual attorney affiliated with a firm. Rosamond, a partner at 

McCarter & English, logged 168 hours of pro bono service in 

2021 while serving 27 clients. He serves as chairman of 

McCarter & English’s Pro Bono Committee and is a member 

of VLJ’s Board of Trustees. 

You’ve worked with Volunteer Lawyers for Justice for many 
years now. How did you become involved with the 
organization? 

Shortly after I began working at McCarter & English in 

January 2000, I developed a criminal reentry/expungement 

program at the firm. I was able to recruit and train volunteer 

lawyers at McCarter to represent pro bono clients referred by 

Essex County College and The First Occupational Center of 

New Jersey, among others. The McCarter criminal 

reentry/expungement program was successful in helping a 

significant number of pro bono clients expunge their crimi-

nal records in the early 2000s. 

What inspired you to dedicate much of your pro bono service 
to criminal expungements, and why do you believe that work 
is important? 

Ensuring access to justice for individuals experiencing 

poverty is the most personally rewarding and fulfilling work 

I have been involved with in my 26 years as an attorney. My 

background and experience as a former prosecutor provided 

me with the tools needed to make a meaningful difference in 

the lives of my expungement clients and survivors of human 

trafficking during this time. 

Expungements provide a second chance to individuals 

who have made mistakes in the past, and the ability to dra-

matically change their lives for the better. As noted by VLJ, 

one in three U.S. adults (approximately 70 million individu-

als) have a criminal record. As a result of having their crimi-

nal backgrounds expunged, these individuals experience an 

increase in employment and educational opportunities, eco-

nomic independence, housing stability and productive citi-

zenship, while reducing recidivism and building safer com-

munities. The same is also true when we are able to obtain a 

vacatur of human trafficking convictions for a survivor. That 

not only eliminates these barriers, but also allows a survivor 

to escape the stigma resulting from their victimization. 

How are you able to balance pro bono service with your 
professional responsibilities? 

Balancing my pro bono service with my professional 

responsibilities has been relatively easy for me for the past 20 

years, as I view them as one and the same. To make a mean-

ingful difference in the lives of others is the most fulfilling 

reward of being an attorney and member of New Jersey’s pres-

tigious legal community. 

Dillon J. McGuire—Distinguished New Lawyer  
Pro Bono Award 

The Distinguished Attorney Award recognizes an attorney 

in practice for 10 years or fewer. McGuire specializes in crim-

inal defense and government and internal investigations 

with Pashman Stein Walder Hayden. In 2021, he argued 

before the state Supreme Court on behalf of the Association 

of Criminal Defense Attorneys—New Jersey on a pro bono 

basis in multiple cases involving the constitutionality of life 

sentences for juvenile defendants. 

What do you find most rewarding about pro bono advocacy, 
especially in the criminal defense space? 

After my judicial clerkships, it was very important to me to 

land at a law firm with a dedication to public interest work. 

When I heard about Pashman Stein Walder Hayden, and the 

Justice Gary S. Stein Public Interest Center, it immediately 

caught my attention. I think what I enjoy most about pro 

bono advocacy in the criminal arena is that our involvement 

in high impact litigation before the Appellate Division and 
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Supreme Court can make an immediate difference in the lives 

of New Jersey residents. Far too often, defendants’ constitu-

tional rights are cast aside by investigating officers, yet these 

officers routinely receive the benefit of the doubt from trial 

judges. In appropriate cases, our role as amici provides critical 

support for defense counsel and assists the Court in deter-

mining some of the broader policy implications of a particu-

lar case. 

Why do you believe it’s important for young attorneys like 
yourself to take on pro bono work? 

It’s extremely important for young attorneys to be 

involved in pro bono work. For me, pro bono assignments 

through the Justice Gary S. Stein Public Interest Center pro-

vided me with two invaluable opportunities. First, fighting 

for those who cannot fight for themselves is what attracted 

me to the practice of law in the first place. This is especially 

true in the criminal context, as an individual charged with a 

crime must defend him/herself against the seemingly unlim-

ited resources of the state. The opportunity to represent 

defendants as designated counsel for the Office of the Public 

Defender in direct appeals has been particularly rewarding 

for me, as it allows more personal interaction with the defen-

dants themselves. Second, pro bono work allowed me to get 

into court almost immediately and sharpen my oral and writ-

ten advocacy skills while arguing as amicus. 

How are you able to balance pro bono service with your 
professional responsibilities? 

Finding a balance between pro bono work and billable 

work has been a challenge, but having the unwavering sup-

port of our managing partner Mike Stein, and the guidance of 

CJ Griffin, has made it a pleasure to take on these pro bono 

matters. I am also fortunate that our firm credits us for up to 

150 pro bono hours a year toward our billable hours. While 

there have certainly been times where I had to come in early 

or stay late to finish pro bono briefs, or prepare for argument, 

I have never felt that I was shirking responsibilities to firm 

clients by taking on pro bono matters. In my opinion, there 

is always time to help people, it’s just a matter of wanting to 

do so.     

Reed Smith LLP—Pillar of Justice Award 
The Pillar of Justice Award recognizes significant and 

innovative pro bono contributions of law firms toward 

advancing access to justice. The award will be presented to 

attorneys Melissa Geist, Julia Lopez and John McDonald of 

Reed Smith for their varied pro bono service in 2022. The 

attorneys provided legal representation to immigrant chil-

dren, performed closings free of charge for families in afford-

able housing and assisted the VLJ in expungement cases, 

among other projects. 

How has Reed Smith’s pro bono practice grown over the years? 
The firm has consistently increased its commitment to pro 

bono over the years in our offices across the U.S., Europe, the 

Middle East and Asia (EMEA). Our lawyers invest significant 

time and effort in pro bono work, providing free legal advice 

to individuals in need, charities, and not-for-profit organiza-

tions. This is demonstrated by the consistent increase in our 

global pro bono hours every year. Over the past year, attor-

neys in the Princeton office have tenaciously advocated for 

various underserved communities, including work with our 

nation’s veterans and active-duty personnel to obtain disabil-

ity benefits, providing legal representation to unaccompa-

nied children in immigration cases, assistance to low-income 

renters facing tenancy challenges, representation of prison-

ers with Section 1983 claims in federal court, providing 

employment advice to the Arts Council of Princeton and 

American Repertory Ballet, collaborating in expungement 

clinics and helping our homeless population with their vari-

ous legal needs at Homefront. 
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Why is it important for law firms—especially international 
firms like Reed Smith—to perform pro bono services? 

Our pro bono work represents our firm’s values in action 

and is part of our mission as a progressive global law firm. 

We are proud that the firm’s pro bono practice continues to 

grow and makes up a critical part of the firm’s response to 

major business and legal events. It is important for us as a law 

firm to be an active member of our society. In Princeton, two 

of our attorneys—who are immigrants themselves—recog-

nized from their personal experience how they could make 

an impact on their clients’ lives and families through their 

work with Kids In Need of Defense. Indeed, there is nothing 

more rewarding than helping a client have a real opportuni-

ty at achieving the American Dream. By helping one client 

adjust their legal status, that client can freely pursue life, lib-

erty and happiness. In 2022, Reed Smith devoted over 

92,000 pro bono hours firmwide supporting communities 

and people in need—our highest total number of hours in 

the firm’s history. We are excited to continue with our pro 

bono efforts in 2023. 

How do Reed Smith attorneys balance pro bono work with 
their professional responsibilities? 

We encourage all our lawyers to get involved in pro bono 

work and support them to proactively seek out and develop 

new pro bono opportunities. Across our global platform, we 

have a dedicated Pro Bono Committee, working with our 

global offices and teams to further our pro bono mission and 

goals. The importance we place on pro bono work is reflected 

in the firm’s policy where up to 140 hours of pro bono time 

per year counts toward lawyers’ chargeable targets. Pro bono 

is also one way in which we develop our relationships with 

our in-house counsel clients. We partner with our fee-earn-

ing clients on pro bono work to increase capacity and offer 

more support to our pro bono clients. 

Merck & Co., Inc—Mark Daniel Excellence  
in Pro Bono Award 

The Mark Daniel Award recognizes exemplary pro bono 

efforts of corporate legal departments. In the last year, 

Merck’s legal department worked with 30 different organiza-

tions on pro bono projects. Five attorneys with Merck will be 

honored. They are: Mark Benevenia and Vance Camisa, who 

assisted with the annual lease negotiations for a polish sup-

plementary school; Michelle M. D’Agostino and Scott Kauff-

man, who worked with the Hope House to offer a wide array 

of programs to the elderly, disabled and people with AIDS or 

substance abuse issues; and Jeff Gruen, who has educated 

nonprofits on New Jersey’s sick leave law. 

How has Merck’s pro bono practice grown over the years? 
The Merck Pro Bono program started in 1994 with a core 

group of seven patent attorneys and four administrative asso-

ciates in the patent department. Merck’s pro bono program 

has grown globally to include more than 120 attorneys, para-

legals and other staff across all levels of the organization, 

who, in the last two years, provided approximately 4,600 

hours of pro bono legal services. 

Why is it important for corporate legal departments to 
perform pro bono services? 

Merck believes that providing pro bono services is our 

responsibility as a good corporate citizen. Committing our 

legal skills to help the communities in which we live and 

operate is consistent with our company’s mission: to ensure 

that every life is treated with dignity and respect by doing 

what we can to improve human lives and reduce human suf-

fering. The non-profit organizations we collaborate with 

through the Merck Pro Bono Program provide vital services 

to our communities which would not be available without 

the partnership of corporate law departments like ours. 
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How do Merck’s attorneys balance pro bono work with their 
professional responsibilities? 

Merck encourages participation in pro bono activities and 

we work to support our attorneys and staff to ensure they can 

successfully focus on both pro bono activities and profession-

al responsibilities. We know that people do their best work 

when they are part of a committed and supportive team. So, 

one way our volunteers balance pro bono work with their 

Merck responsibilities is by partnering with another Merck 

attorney or staff member to share the workload. Our partner 

organizations and our Merck legal network firms have also 

been very helpful in providing attorney support. And, every 

year, our Merck General Counsel personally reaches out to 

pro bono volunteers to express her appreciation of their con-

tributions to the public interest. This makes it crystal clear 

that pro bono has tone at the top support and that Merck val-

ues this work. 

Seton Hall Law Student Teams—Outstanding Law 
Student Pro Bono Awards 

This award recognizes an individual law student or stu-

dents who excelled in supporting pro bono or legal aid pro-

grams for underserved communities. A group of nine current 

and former Seton Hall Law students will receive the award for 

developing a series of informational videos for survivors of 

domestic and sexual violence, who represented themselves in 

restraining order hearings. The recipients are Erin N. 

Romano, Sarah Souaid, Mallory E. Garvin, Emre Tutuncu, 

Kaitlin R. Principato, Jaden W. Jackson, Brian M. Smith, Kiah 

B. Murphy and Alexis Mitchell. 

What interested you in performing pro bono service while 
still a law student? 

I had the lifetime honor of being a student in the Leader-

ship Fellows Program for the Class of 2022. This pro bono 

program was established and has since been led every year by 

Professor Paula Franzese, a person nationally recognized for 

her legal eminence in housing justice and her passion for 

inspiring servant leadership in her students. Professor 

Franzese always told us, “There’s a force that meets good with 

good,” and advised us not to wait for someone else to do 

good, but to ourselves be the person that meets every prob-

lem with a viable solution. This encompasses the way she 

meets the Fellows’ desire to help with the direct tools, guid-

ance and contacts to make it happen. 

The Leadership Fellows Program encouraged us to seek out 

needs in our community and use our unique position as law 

students to provide relief. Our final projects included pro 

bono services ranging from a coat drive to the video advocacy 

project for survivors of domestic abuse in obtaining neces-

sary protection. We all leaned into the program and inspired 

change that will continue to inspire change.—Alexis Mitchell 

How has the experience helped prepare you for a career in the 
law? 

As anticipated, a project of this magnitude presented a 

multitude of challenges that cultivated a greater understand-

ing of collaboration and leadership. Learning how to effec-

tively work with classmates, professors, legal professionals 

and budding William Paterson filmmakers was a lesson in 

patience, communication and grace. Additionally, I have 

seen improvement in my organizational and management 

skills. I am more confident in my decision-making ability. 

Moreover, I have developed a deeper sense of empathy and 

compassion for others. Perhaps the greatest reward, however, 

was the bonds that I formed with my colleagues throughout 

this process.—Jaden W. Jackson n
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OPENING OR CLOSING A LAW FIRM 
There’s a lot to know about opening or closing a law practice. Where do you start? 
The materials in this section start you down the right path and make sure vital 
considerations aren’t overlooked.  

CLIENT DEVELOPMENT 
The success of your law practice relies on pleasing clients. But, before you can 
please clients, you have to obtain them. Learn how to find and retain satisfied 
clients. 

DOCUMENTS 
Learn how to effectively and securely draft, edit, share, and collaborate on 
electronic documents. 

TECHNOLOGY 
Review the fundamentals you should consider to figure out your organization’s 
needs. 

MONEY 
Billing by the hour means that your supply of “product” is limited by the clock 
and calendar. Examine the resources provided to build a profitable practice. 

MANAGEMENT 
The best-run legal organizations embody a positive, growth-oriented culture, and 
entails fostering your organization’s most valuable asset–your people. 

COMPARISON CHARTS 
Do you know which password manager, web meeting service, or encrypted email 
service is best for your business? We can help you figure that out. 

LEARNING LIBRARY 
Free resources for NJSBA members.

The New Jersey State Bar Association’s Practice HQ is a free member resource 
designed to help you build and maintain a successful, thriving legal practice. 

Visit njsba.com to find checklists, whitepapers, videos, and other resources 
available to you as a member of the NJSBA. 

Find information on topics such as:

Visit njsba.com





“My new membership in the New Jersey 
State Bar for just these past few months 
has been more invaluable to me than my 
membership of 20+ years with other 
organizations.” 

STACEY SCEY SALEM-ALEM-ANTANTONUCONUCCICI 
SALEM & ANTALEM & ANTONUCONUCCI LACI LAW

“I have no doubt that New Jersey’s attorneys  
and New Jersey’s citizens were well served  
by the Bar’s voice. We are all very fortunate  
to have you on our side during these times.” 

MICHAEL G. DONAHUEMICHAEL G. DONAHUE 
MANAMANAGING SHAREHOLDER, SGING SHAREHOLDER, STARK & SARK & STARKARK

YOU BELBELONGONG HERE
NJSBA members FEEL EQUIPPED with uptotheminute 

news and information, STAY CONNECTED through 

various networking opportunities, and MAKE HISTORY 
by advocating for change.

Visit njsba.com today

NJSBA




