
ADMINISTRATIVE
LAW

2011 Edition Written by

Hon. Jeff S. Masin, Administrative Law Judge and
Deputy Director, 0 .A.L.

Patricia Prunty, Esq., Assistant Director, O.A.L.

Mark Stanton, Esq., Manager, O.A.L.

THE NEW JERSEY INSTITUTE FOR CONTINUING LEGAL EDUCATION
One Constitution Square, New Brunswick, New Jersey 08901-1520

(732) 249-5100
®



NEW JERSEY INSTITUTE FOR CONTINUING LEGAL EDUCATION
CELEBRATING OVER 40 YEARS OF SERVICE TO THE BENCH AND BAR

The New Jersey Institute for Continuing Legal Education was created in 1962 to help
lawyers and judges increase their general professional competence, keep abreast of
developments in the law, and become more proficient in selected areas of practice. Since
1962, ICLE has served the educational needs of the New Jersey bench and bar and
continually strives to respond to their many and varied concerns.

A non-profit, completely self-supporting organization, ICLE is the joint venture of the New
Jersey State Bar Association, Rutgers - The State University of New Jersey, and Seton
Hall University. Representing a merger of the practicing bar and the academic
community, the Institute is governed by an autonomous Board of Trustees, which includes
representatives of the State Bar Association, deans of the law schools and officers of the
participating universities.

The Institute presents more than 230 seminars each year throughout the State, offers CDs
of seminars, markets software programs especially designed for the practicing attorney,
and publishes comprehensive practice manuals and lecture handbooks. Its programs and
publications must be financially self-supporting since ICLE is not subsidized in any way.
The professional staff of attorneys and administrators, aided by a dedicated support staff,
is headquartered at the New Jersey Law Center in New Brunswick, along with the State
Bar Association, the State Bar Foundation and IOLTA.

The ingredients that contribute most to the stature of the Institute are the talent, time
and effort expended by the very best of New Jersey attorneys, representing every field of
specialization and every type of practice. The voluntary participation of practicing lawyers
and judges as ICLE lecturers, authors, and advisors is appreciated and encouraged, for
without their assistance, high quality continuing legal education would not be possible.

The Institute welcomes this opportunity to serve you.

The material contained in this publication is for educational purposes only and is not intended to serve as a substitute for the
professional services an attorney would normally provide to a client, including up to the minute legal research.

Copyright © 2011 by
NEW JERSEY INSTITUTE FOR CONTINUING LEGAL EDUCATION

All Rights Reserved



Administrative Law / i

TABLE OF CONTENTS

I. INTRODUCTION TO ADMINISTRATIVE LAW 1
A. STATE QEPARTMENTS " 1

1. Organization. 1
2. Functions........................................................................................................ 5
3. Administrative Procedure Act 6

a. Rulemaking 6
b. Adjudication of Contested Cases 7

B. THE OFFICE OF ADMINISTRATIVE LAW 8
1. Creation........................................................................................................... 8
2. Hearing Process 8
3. Relationship to State Agencies 10

ll. OVERVIEW OF A CONTESTED CASE 12
A. INITIATING THE CONTESTED CASE 12

1. Definition...................................................................................................... 12
2. Determination as to Existence of Contested Cases. 14
3. Statutory Basis for Agency Adjudication 14

a. Civil Service Commission 15
b. Department of Community Affairs 15
c. Department of Education 15
d. Department of Environmental Protection 15
e. Department of Health and Senior Services...................................... 16
f. Department of Human Services....................................................... 16

(i) Division of Medical Assistance and Health Services 16
(ii) Division of Family Development 16

g. Department of Law and Public Safety............................................. 16
(i) Division of Civil Rights....................................................... 16
(ii) Division of Alcoholic Beverage Control 16
(iii) Division of Consumer Affairs 17
(iv) Motor Vehicles Commission 17

4. Agency Procedural Rules.............................................................................. 17



ii / Administrative Law

5. Initial Pleadings 17
a. Format............................................................................................... 17
b. Time to Initiate Contested Case 18

(i) Time for Filing Initial Pleading 18
(ii) Time for Filing Hearing Requests 19

(a) Civil Service Commission 19
(b) Department of Community Affairs......................... 19
(c) Department of Health and Senior

Services.................................................................... 19
(d) Department of Human Services

Division on Family Development 20
(e) Department of Human Services

Division on Medical Assistance and
Health Services 19

(f) Motor Vehicles Commission 20
(g) TreasurylDivision on Pensions 20

(iii) Laches 20
c. Responsive Pleadings 21

6. Administrative Investigations 22
7. Request for Declaratory Ruling.................................................................... 23

B. ADMINISTRATNE RESOLUTION 24
C. TRANSMITTAL OF CONTESTED CASED 25

1. Format and Time Frame 25
2. Attachments 26

ill. THE CONTESTED CASE HEARING 28
A. JURISDICTION OF THE OFFICE OF ADMINISTRATIVE LAW 28
B. SCHEDULING 28

1. Initial Notice 28
2. Filing and Service Requirements 28
3. Scheduling 29
4. Notice 29

C. PREHEARING CONFERENCE 30
1. Nature of Prehearing Conference.................................................................. 30
2. Prehearing Memorandum 31
3. Prehearing Orders 31
4. Objection to Prehearing Order 31



Administrative Law / iii

D. SUBPOENAS 31
1. Power to Issue 31

. 2. Service Fees 32
3. Forms 32
4. Motion to Quash 32
5. Enforcement of Administrative Subpoena 33

E. DISCOVERY 33
1. Considerations Governing Discovery 33
2. Methods of Beginning Discovery 33

a. Informal 33
b. Discovery on Notice 33
c. Depositions 34

3. Cost of Discovery.......................................................................................... 34
4. Time for Discovery 35

F. MOTION PRACTICE 35
G. EMERGENCY RELIEF 36

1. Application for Emergency Relief 36
2. Format 37

H. INTERVENTION AND PARTICIPATION 38
1. Status of IntervenorlParticipant 38
2. Time of Motion 38
3. Standards Governing Intervention 38
4. Participation 38

I. MOTIONS FOR SUMMARY DECISION 39
1. Time of Motion 39
2. Support for Motion 39
3. Opposition to Motion 39
4. Order on Summary Decision 39

J. CONSOLIDATION AND PREDOMINANT INTEREST 40
1. Time of Motion 40
2. Matters Sought to be Considered 40
3. Form of Motion 40
4. Standards Governing Consolidation 40
5. Motions to Consolidate Cases Involving Multiple Agencies:

Predominant Interest 41
6. Conduct of Consolidated Cases 41
7. Conduct of Cases Involving Predominant Interest 42

K. FORM OF HEARING 42
1. Plenary 42
2. Telephone Hearings/Conferences 42
3. Proceeding on the Papers 42
4. Public Nature of Hearings 43
5. Verbatim Record 43
6. Appearances and Representation 43



iv / Administrative Law

7. Conduct of Lawyers, Judges and Agency Personnel 44
8. Interpreters 44
9. Sanctions 44

L. EVIDENCE RULES 45
1. Generally 45
2. The OAL and N.J.R.E. 403 45
3. Privilege 45
4. Official Notice 45
5. Expert Witnesses and Opinion Testimony 46
6. Hearsay Evidence and the Residuum Rule 46
7. Authentication Requirements and Content of Writings 46

M. mTERLOCUTORY REVIEW 46
1. Orders Reviewable 46
2. Time Frame to Seek Review 46
3. Format of Papers 47
4. Agency Decision to Review 47
5. Additional Submissions 47
6. Agency Action on Interlocutory Appeal 47

N. mITIAL DECISIONS 48
1. Types 48

a. After Hearing 48
b. Summary 49
c. Settlement 49

2. Format 49
3. Time for Issuance 50

O. SETTLEMENTS 50
1. Conferences................................................................................................... 50
2. Conclusion 50

P. WITHDRAWALS 51
Q. FAILURETOAPPEAR 51

N. AFTER THE mITIAL DECISION 52
A. EXCEPTIONS 52

1. Time for Filing 52
2. Format 52
3. Replies 53



Administrative Law / v

B. FIN"ALDECISIONS 53
1. Statutory Period for Final Agency Action 53
2. Procedures to Extend Statutory Period for Agency Action 53
3. Appeals 54
4. Appeals in Special Education Cases 54
5. Enforcement of Agency Final Decisions 54

V. RULEMAKmG 55
A. WHAT IS A RULE? 55
B. AUTHORITY TO RULEMAKE 56
C. IMPLEMENTIN"G STATUTES THROUGH RULEMAKING 57

1. Rulemaking v. Adjudication 58
2. Liberal Construction of Rulemaking Powers 60

D. NEW JERSEY REGISTER AND NEW JERSEY ADMINISTRATIVE CODE 61
E. SUBMISSION OF AGENCY RULES TO THE OFFICE OF

ADMIN"ISTRATIVE LAW 62
1. Proposed Rules 62
2. Adopted Rules 70

F. EXECUTIVE ORDER #66/N.J.S.A. 52: 14B-5.1 - SUNSET OF RULES 74
G. EXECUTIVE ORDERS #1, 2 AND 3 (2010) 76
H. LEGISLATIVE OVERSIGHT 76
I. RULEMAKING PROCEDURES OTHER THAN PROPOSALS AND

ADOPTIONS 77
1. Emergency Rule............................................................................................ 77
2. Special Adopted Rule 78
3. Petition for a Rule 79
4. Pre-Proposal for a Rule 80
5. Negotiating a Rule 83

J. ORGANIZATIONAL RULES 83
K. CHALLENGING A RULE 83

VI. APPENDICES
APPENDIX A: SAMPLE FORMS 86

APPENDIX B: NEW JERSEY ADMIN"ISTRATIVE CODE, TITLE 1 120

APPENDIX C: NEW JERSEY STATUTES 321
CHAPTER 14B 322
CHAPTER 14F 340


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	




