BANKRUPTCY

PRAGTICAL SEILLY DERIES

2012 Edition Edited by

Andrew B. Altenburg, Jr., Esq. E. Richard Dressel, Esq.
Law Offices of Andrew B. Flaster/Greenberg PC
Altenburg, Jr. Esquire PC (Cherry Hill)

{Marlton)
Christine M. Gravelle, Esq. William Mackin, Esq.
Markowitz Gravelle, LLP Law Offices of William Mackin
(Lawrenceville) (Woodbury)

Maureen P. Steady, Esq.
Maureen P. Steady, Esquire, LLC
(Marlton)

THE NEW JERSEY INSTITUTE FOR CONTINUING LEGAL EDUCATION
/  One Constitution Square, New Brunswick, New Jersey 08901-1520
{732) 248-5100




© 2012 New Jersey State Bar Association. All rights reserved. Any copying of material
herein, in whole or in part, and by any means without written permission is prohibited.
Requests for such permission should be sent to NJICLE, a Division of the New Jersey
State Bar Association., New Jersey Law Center, One Constitution Square, New
Brunswick. New Jersey 08901-1520.



EDITORS/AUTHORS

Andrew B. Altenburg, Jr., Esquire
Editor-In-Chief/Author

Andrew B. Altenburg, Jr. is with the Law Offices of Andrew B. Altenburg, Jr., Esquire P.C. in
Marlton, New Jersey, where he concentrates his practice in bankruptcy law, credit union
representation and creditor/debtor relations. In bankruptcy cases, he represents credit unions,
debtors, secured and unsecured creditors, and trustees. He is a Trustee for the New Jersey
Bankruptcy Lawyers Foundation and is also an officer of the Debtor-Creditor Section of the New
Jersey State Bar Association. Mr. Altenburg was an author and the Editor-In-Chief of the 2005,
2007 and 2009 bankruptcy textbook for the Skills and Methods series and frequent lecturer for
the New Jersey Institute for Continuing Legal Education. He is a volunteer attorney with the
Rutgers University Pro Bono Bankruptcy Project and has participated as a Master in the NJ
Bankruptcy Inn of Court.

Mr. Altenburg received his B.A. degree, cum laude, from Niagara University and his J.D. Degree
from the University of Dayton School of Law. He served as Law Clerk to the Honorable Daniel
J. Moore, U.S. Bankruptcy Judge for the District of New Jersey.

E. Richard Dressel, Esquire
Editor /Author

E. Richard Dressel is a shareholder with Flaster/Greenberg PC, located in Cherry Hill, NJ and
Philadelphia, Pennsylvania. Mr. Dressel received his B.S. in Finance from The Pennsylvania
State University in 1984 and his J.D. from Villanova University School of Law in 1988. Mr.
Dressel concentrates his practice in the areas of bankruptcy and debtor-creditor issues. His
practice includes representation of individual and corporate debtors and creditors in bankruptcy
and adversary proceedings and out-of-court workouts. Mr. Dressel is currently a member of the
New Jersey State Bar Association (Bankruptcy Section) and the Camden County Bar Association
(Commercial Creditor/Debtor Committee). Mr. Dressel is a volunteer attorney with the Rutgers
University Pro Bono Bankruptcy Project and participates as a Master in the NJ Bankruptcy Inn of
Court.

Christine M. Gravelle, Esquire
Editor /Author

Christine M. Gravelle is a partner with Markowitz Gravelle, LLP, located in Lawrenceville, New
Jersey. Ms. Gravelle concentrates her practice in the areas of bankruptcy, debtor-creditor issues.
business law and civil litigation. Her practice includes debtor and creditor representations in
bankruptcy proceedings. foreclosure defense and pre-bankruptcy debt workout. She has
represented debtors and creditors in adversary proceedings and contested matters in the
bankruptcy courts since 1993. Ms. Gravelle served as President of the Mercer County Bar
Association in 2011, and is a Trustee of the New Jersey Bankruptcy Lawyers Foundation. the
Bankruptcy Section of the New Jersey State Bar Association, and Central Jersey Legal Services.
She serves on the Lawyers Advisory Committee of the United States Bankruptcy Court for the
District of New Jersey and is a member of New Jersey Women in Federal Practice.



William Mackin, Esquire
Editor /Author

William Mackin, Esquire received his JD from Delaware Law School of Widener University in
1988. He maintains a solo practice in Woodbury, NJ focusing primarily on representing
bankruptcy consumer debtors and small businesses in chapters 7. 11 and 13. He has served on
the District IV Ethics Committee, and currently is a member of, or serves on, The New Jersey
Bankruptcy Lawyers Advisory Committee, The NJ State Bar Association (Bankruptcy
Committee), and The Camden County Bar Association (Commercial Creditor/Debtor
Committee). He is a volunteer attorney with the Rutgers University Pro Bono Bankruptcy Project,
participates as a Master in the NJ Bankruptcy Inn of Court and is the Southern NJ Chairperson for
the National Association of Consumer Bankruptcy Attorneys.

Maureen P. Steady, Esquire
Editor /Author

Maureen P. Steady is the managing member and an attorney with the law firm of Maureen P.
Steady, Esquire, LLC in Marlton, NJ and Philadelphia. PA. Ms. Steady is admitted to the
following Bars: The Supreme Court of New Jersey, The Supreme Court of Pennsylvania, The
United States Court of Appeals for the Third Circuit, United States District Court for the District
of New Jersey, United States District Court for the Eastern District of Pennsylvania. Ms. Steady
focuses her practice on business reorganizations, workouts and commercial transactions, with
emphasis in representing businesses and their owners in out-of-court reorganizations as well as
bankruptcy cases. She has represented parties in restructuring, reorganizing and selling of assets
and businesses in an array of industries. Her commercial experience includes transactions in the
construction, hospitality, legal, real estate, retail and manufacturing industries, among others. Ms.
Steady represents individual consumer clients in Chapter 7 liquidation cases, Chapter 7 Trustees
in the administration of “asset” Chapter 7 cases, as well as representing both plaintiffs and
defendants in the prosecution and defense of preference, fraudulent transfer, equitable
subordination, non-dischargeability, plan confirmation and automatic stay disputes.

Ms. Steady received her B.A. degree from Cabrini College. Radnor. PA and her J.D. Degree from
Widener University School of Law, Harrisburg, PA.



AUTHORS

The Editors would like 1o acknowledge and thank the following Authors who have
contributed materials to previous versions of this Manual:
Andrew B. Altenburg, Jr., Esquire
Arthur Abramowitz, Esquire
Emmanuel I. Argentieri, Esquire
Michelle Badalato, Esquire
fsabel Balboa, Standing Chapter 13 Trustee
Nola Bencze, Esquire
Robert Cooper, Esquire
Joan Crowley, Esquire
E. Richard Dressel, Esquire
Christine Gravelle, Esquire
Robert H. Johnson, Esquire
Oren Klein, Esquire
V. Nicole Langfitt, Esquire
William Mackin, Esquire
Thomas S. Onder. Esquire
Jerrold N. Poslusny, Ir., Esquire
Barry R. Sharer, C.P.A.
John K. Sherwood, Esquire
Maureen Steady, Esquire
Anthony Sodono, 11 Esquire
James Waldron, Clerk, U.S.B.C.D.N.]L
Dean C. Waldt, Esquire
William G. Wright, Esquire
Daniel Yablonsky. Esquire

Scott M. Zauber. Esquire






I1.

M1

IV.

Bankruptcy /1

TABLE OF CONTENTS
INTRODUCTION L.ttt 1
THE BANKRUPTCY COURT PROCESS/JURISDICTION....ccciiiiiiiciieei e 2
A. SIGNIFICANT AMENDMENTS L. 2
I. Bankruptcy Amendments and Federal Judgeship Act of 1984.................... 2
2. Bankruptey Judges, United States Trustees and Family Farmer
Bankruptcy Act of 1986......c.oiviiiiiiiiiiieeeeeee 4
3. Bankruptcy Reform Act of 1994 ... 4
4. Bankruptcy Abuse and Prevention and Consumer Protection
ACTOF 2005 ..o 5
B. ABSTENTION L.ttt e 5
C. WITHDRAWAL OF REFERENCE.......cooiiiiiiiieeeeeeeee e 5
D. OTHER ITEMS AFFECTING THE BANKRUPTCY COURT AND
BANKRUPTCY PROCEEDINGS ..ottt 5
THE BANKRUPTCY COURT CLERK S OFFICE.....ccoooiiiiiiiiiieeeeeeeeeee 7
A. GENERAL BACKGROUND ..ot 7
B. FILING REQUIREMENTS ..o 7
1. Where t0 File. ..o 7
C. OFFICE LOCATIONS L.t 8
D. FORM OF PAPERS AND CM/ECF ....oooiiiiiiiiiiiiicicetneeeee e 9
1. Redaction Requirement..........cocueueriiniiiieiniiinieeseneceeee e 10
2. Requirements for All Papers Filed with the Court...........cccooooiininiinnnn. 11
3. Caption REQUITEMENTS . ....c.iiviiiiiiiiiieiieeeieiei ettt enea 11
E. PETITION REQUIREMENTS ..ottt 12
1. Petition Information ..........cocceceoieriiriiinincrceee e 12
2. InVoluntary Petitions .......ccovieiiieiieeienieieieseeee et 13
3. NUMDBET OF COPIES ..uviniiieiietieiieiieit ettt ettt 13
4. IMLAETIX ettt ettt ettt ettt a e ere sttt etbete et ne e 13
5. Schedules and Statements of Financial Affairs .......c..cccocoooovieiiiiiiienn. 14
F. ADVERSARY PROCEEDINGS ..ot 15
G. FILING AND OTHER FEES ...t 15
OFFICE OF THE UNITED STATES TRUSTEE. ATTORNEY CONCERNS
AND DEBT RELIEF AGENTS ..ot 16
A. GENERAL BACKGROUND ..ottt 16
B. STANDING AND NOTICE ....coioiiiieeete e 16
C. RESPONSIBILITIES ..ottt 17
1. Administration of Bankruptcy Cases — In General .............c.ccocooveiiinnnin, 17
2. Administration Oversight of Chapter 7 Cases ........ccoceeeviriieiiiiinieiieiennas 18
3. Administrative Oversight of Chapter 13 Cases .....c...c.ocovvvvvievecieeeen. 19
4. Administrative Oversight of Chapter 11 Cases ......cococeeveviriinineieneeen, 19
5. Identification and Referral of Criminal Matters ......c.cccoovviveiiieeeriienen, 23
6. Audits in CONSUMET CASES .....eeuviiiieiiieieieiieiieee ettt 23



it / Bankruptcy

V.

D. ORGANIZATION OF THE OFFICE OF THE UNITES STATES
TRUSTEE FOR THE DISTRICT OF NEW JERSEY ...cooiiiiiiiiiiiicccece 23
E. CONFLICTS/ETHICAL CONCERNS ..ottt 25
F. ATTORNEYS, DEBT RELIEF AGENTS AND CONSTITUTIONALITY ........ 26
THE BANKRUPTCY CASE ..ot 28
A. COMMENCEMENT OF THE CASE ..coiiieeeee e 28
1. Voluntary Case - §301 ..o 28
2. Involuntary €Case - §303 .. ..o 29
3. VEMUE ..ot 31
4. Where to File....ooooiiiiiiiceccccneceee e 3
5. Petitions, Schedules, Statement — Requirements .........ccccceeennencnccnnne. 32
B. A DEBTOR™S DUTIES — 11 U.S.C. 8521 oot 34
1. TTULSICL §52T ot 34
2. Reporting REQUITEMENTS .....c.ooueiiiiiiiiiiieieseeee e 35
3. Additional Income Reporting Requirements in Chapter 13 Cases............ 35
C. PROPERTY OF THE ESTATE ...ccoooiiiiieeeceeceeeeee e 35
1. EXEMPE PIOPEITY ..eeiiiiiiiiiii ittt 36
2. Abandonment of Non-Exempt Property .........ccccooevoeiinieninenciieienee 37
3. EX@MPLIONS 1.ttt st eaeens e enee e 38
4, Avoidance of Liens on Exempt Property, §522(f)....c.ccocevvvniinivnncnccnnens 44
5. Reaffirmation v. Right of Redemption: Significant Changes to the
Statement of Intention ChoOICES.....c..ocuvevieieiiniiiiieciceere e 45
a. Reaffirmation and the Statement of Intention..........c.ccccecuevenennnn. 45
b. Redemption and the Statement of Intention..........ccoccvviecnnne. 46
c. Surrender of Property and the Statement of Intention ................... 46
d Retaining Property without Reaffirmation, Redemption
OF SUITENAET ..evviiiiiiiiiiiiiiee ettt 46
e. Consequences of Failure to Make a Choice or Perform
Stated TNTENTION ..o.eoviiiiiiee e e 47
6. Disclosure of Compensation Paid or Promised to Debtor’s Attorney ....... 47
D. THE DISCHARGE ..ottt 48
1. GENETALLY ..ottt 48
2. Changes in Timing Between Discharges .........ccocooiveiiiiiiiiiiciiiicceen, 48
3. Timing of the DISCharge ........ccoccooiiiiiie e 49
4. Denial of Discharge in Chapter 7 Cases - §727 ...cccovvieiiiiininiiiieeeeiens 49
5. Nondischargeable Debts in All Chapters - §523(a) oocvevvvvevevieeiieeeeees 51
6. Effect of @ DiSCharge ......cocooveieiiie e 54
7. Liens Are Not Automatically Discharged.........ccccooeeiiinininnin, 54
8. Avoiding Liens in Bankruptey........oooiieiiiiiiiiiiiiiiccs e 54
9. Denial of DISCharge ........ooviieiiieee e 55
10. Revocation of DiSCharge ......ccvovviviveiiiieiriec e 55
1. Reaffirming Unsecured Debts........ocooiiiiiiiiniiiiiiiieceeeee 56
12. Voluntary Repayment of Discharged Debt........ccccooiviiiiniiiiiiiiii, 56
E. FINANCIAL MANAGEMENT COURSE AS A CONDITION

OF DISCHARGE . ... e 56



Bankrupicy /i

VI, THE AUTOMATIC STAY = §302 ..ottt 58
A. IN GENERAL ...ttt 58
B. EXCEPTIONS TO THE AUTOMATIC STAY .ot 59
C. RELIEF FROM THE STAY ..o 59
D. REPEAT FILERS ..o 6l

1. Single Repeat FIlers ......coiiiiiiiiieieeeeee e 61
a. General Background............ccooooiiiiiiiiiiieee, 61
b. Motion Timing ISSUES ......c.ccveeuiviiieieie e 62
c. The Requirement of a Prior “Pending™ Case ...........ccocevvininennne. 62
d. Requirements of Motion to Extend Stay.........ccoocevvvevininineneennen. 62
e. Debtor’s Burden on Unopposed Motions to Extend Stay .............. 64
f. Effect of Stay EXpiration ..........cccoiveiiiiiiiiniiicieereeeeeee, 65
2. Multiple Repeat Filers........oiviiiiiiiiiieiccee e 66
E. OTHER SIGNIFICANT BAPCPA CHANGES TO THE
AUTOMATIC STAY oo 71
1. Expansion of Stay Exception for Domestic Support Obligations.............. 71
2. Exception for Pension Loan Repayment.........cccoccovieeiininieiniiieicin, 71
3. In Rem Enforcement EXCeption...........occevieciiieiiiiiiiiieieieiccein e 71
4. Ineligible Filing EXCePioNnS .....c.ocviiieiiieiice e 72
5. EVICtiON EXCEPLIONS ..covviviiiiiiiicieeiieicieee st 72

VII.  ISSUES RELATED SPECIFICALLY TO CONSUMER BANKRUPTCY CASES:......73

A. PRE-FILING CREDIT COUNSELING ......cociitiiininiiieteteee e, 73
I. General Pre-Petition Credit Counseling Requirement..........ccccccoevnnnnen. 73
2. Exceptions to Pre-Petition Credit Counseling Requirement...................... 74

a. Incapacitated Persons......c..cocoevveeveieieienieinenieenerseeeee 74

b Disabled Persons.......ccccoeoiiiininnininiceeneeeeee 74

c. Persons on Active Military Duty

d Debtors Residing in Districts with Inadequate Counseling

SEIVICES .ttt 74

3. Consequences of Failure to Complete Pre-Petition Counseling

OF Obtain WailVeT......coiiuiiiiiiiieieie ettt 76
4. Same Day FiliNg .....ccooiiiiiiiiiiic e 77

B. THE MEANS TEST ..ot e 77
I. Back@round ... 77
2. Who Must Complete the Means Test.....cccoovvivverieriinieniiieeieeeee. 78
3 Means Test Exception for Certain Disabled Veterans and Reservists....... 78
4 FOrmM 22A oo 79
5 Application of the Means Test (Completing Form 22A)..........cccocoveenne.. 79

a. Determine Applicability ......ccooceriiiiiiiiiiiec e, 79

b. Calculate Current Monthly Income .......occooovviniiinniie, 79
i Identify the Individuals Who Must Calculate

Their CMI oo 80

ii. Income Included in the Calculation of CMI ...................... 80

fii. Income Not Included in the Calculation of CMI............... 81



iv / Bankruptcy

iv. Unemployment Benefits (Probably Excluded
oM CMI) oo 81
V. Gather the Proofs ... 82
vi. Perform the CMI Calculation.........cccccooiivrniiiiiniiiccnn 83
c. Annualize the CMIL......coooiinininicee 86

d. Compare Annualized CMI to Appropriate Median Family

TNCOME..ciiiiiiiiii e 86
L. Determine the Proper MFI.......occoooiiiiiiiiiiii e 86
il. “Under-Median™ Debtors.........cocooceiiiiiiniiiiiiiccc 87
iii. “Over-Median Debtors..........cccooviiiniiiiiice 87
a. Marital Adjustment .......ccccoveeriiirnienineceneeee. 87
b. Permitted EXpenses.......cccoceveveevininiienicnicneinnne 87
c. Comparison to Unsecured Debt...........coccoiiiin. 91
I Fix the Amount of Unsecured Debt........... 91
ii. Apply the Statutory Formula ..................... 92
6. Special CIFCUMSTANCES ...c.veuveureiieiieiieieciiree ettt 92
7. Dismissal for General ADUSE ........ccovivierieneiiieceeeeeeeen 93

C. FINANCIAL MANAGEMENT COURSE AS A CONDITION OF
DISCHARGE ....coiiii ettt 95
D. CHANGES TO FAMILY LAW CLAIMS AND ACTIONS ... 95
1. Domestic Support Obligations ("DSO™)......cccccevivviinininiiniinenennecnes 95
2. Priority for DSO Obligations ........cccuevieeererieninenecneerceeeee e 96
3. DSO Obligations May Not Be Avoided as Preferences ........cccoceceveeenncnne. 97
4. DSO Judgments are not Avoidable..........occooiiiiiiiiiiiiiniiiee 97
5. Trustee Obligations Regarding DSO Claims.......ccooevvicininiiiiiciiicnnns 97
6. Tax Returns and Interception of Tax Refunds........ccccooeviiiiniiiinnncnnn 97
7. Dismissal 0f Case......coooviiiiiieiiieieeeee e 97
E. AUDITS IN CONSUMER CASES ...t 98
1. Background ..o 98
2. Implementation (Audit Letters and FOrms) ........ccoovveviiiieiiiccic e 98
3. Filing of Audit ReSUItS.....ccoooiiiiiiiiicieeeeee e 99
4. Debtor’s Duty t0 COOPEIate ......ccevvirieriiierieierieieeee e 99
5. Attorney Considerations ........c..eoverierierierierienereieeetei et 100
F. THE AUTOMATIC STAY — REPEAT FILERS ..., 101
1. Single Repeat FIlers ..o 101
a. General Background ..........ocooiiiiiiiiiiic e 101
b. Motion Timing ISSUES ...coeeviieiiiiieeeee e 102
c. The Requirement of a Prior “Pending” Case ........cccoeeevveeneenenen. 102
d. Requirements of Motion to Extend Stay........ccccooceeviviniiicnneene. 103
e. Debtor’s Burden on Unopposed Motions to Extend Stay............ 105
f. Effect of Stay EXpiration ........cccooeviiiiiiiiiiiiecee e 106
2. Multiple Repeat FIlers......ocoviiviiiiriieiiececeecee e 107
VIII.  ISSUES RELATED TO CHAPTER 7 CASES (LIQUIDATION) ...ocociiiiiiiieiece, 112
A. GENERAL BACKGROUND ..ottt 112

B. A DEBTOR'S DUTIES — 11T U.S.C. §5271 1o 113



TOom

Bankruptcy /v

FURTHER DUTIES: CHANGES TO THE STATEMENT OF

INTENTION CHOICES ..ottt 113
1. Reaffirmation and the Statement of Intention...........ccooevieniiiiicnicnnnnn. 114
2. Redemption and the Statement of Intention..........ccccccviiiiiiiiiniiiinnns 115
3. Surrender of Property and the Statement of Intention ............ccccoeeveenne. 115
4. Retaining Property without Reaffirmation, Redemption or Surrender....115
5. Consequences of Failure to Make a Choice or Perform Stated
INEEMEION Lo et 116
ADMINISTRATION OF THE CASE. ... 116
I THE TIUSTEE «.evveeeeeiee ettt ettt eanesaneneeen 116
a. Selection of Interim TrUStEe.......oovevvverieeeieeiieeceecece e 116
b. Selection Of TrUSLEE ..c...evveeiieiiiiiiieeececeeceeceece 117
c. Eligibility, Qualifications and Duties of Trustee...........cc.ccceu.. 117
2. Meeting Of Creditors.....o.viiiiiiiiiceceeee e 118
3. Examination of Debtor Pursuant to Rule 2004 ..........ccccoviiiiiniinienens 118
4. Securing Assets and Preparing an Inventory .........ccccccevevinvininnninnnnn. 119
3. TUINOVET OFf POWET .ottt 119
6. Avoidance Powers of the Trustee .........ccceevieveierieiiieniieeceeceeceeee e 119
a. Pref@IEICES ottt e 119
b. Fraudulent Transfers and Obligations.............ccccccooiiiniiniininnns 120
c. Uniform Fraudulent Transfer Act........ccccooevivvenecvinivniniien 121
7. Other PoOwers Of TrUStEES ...c.veiveieriierieereeecieceeee e 122
a. As Successor t0 Debtor.......ooviieeiiiiiiiicce 122
b. In Partnership Cases.......coueiiieieiieniieiieeiecieceeeeeee e 122
c. As Hypothetical Lien Creditor/Bona Fide Purchaser .................. 122
d. As Actual Unsecured Creditor.......oooveverieiiciiiiiiiieccicienecinns 123
e. Avoidance of Statutory Liens .......ccccoevveverieneniininnicniinceieees 123
f. Limitations of Trustee’s POWErS ........ccccceverieneneinienieenenineens 123
8. Accountants Retained by Trustees or Debtors-in-Possession.................. 123
a. Forensic Investigation — Preferences ........coceveevevcicieeneciieceenns 123
b. Forensic Investigation — Fraudulent Transfers ..........cccoccevvvennens 125
c. TaX CONSEQUENCES ...eevvveruiieiieiirieereeteeite et 126
9. Distribution to Creditors ........iiieierieieierierieeeeieee e 127
a. In General........cooouiiiiiiiii e 127
b. Priority of Claims.....c.cooiiiieiieieee e 128
REPRESENTING CREDITORS IN A CHAPTER 7 CASE ...ccoviiiiiiiiinee 129
1 Commencement 0f the Case ......ccvvvvvvreerieeieniecccccece e 129
2 Proof of Claimi..ccoi e 129
3 AULOMALIC Stay = §3602 oo 130
4 Relief from the Automatic Stay - §362(d) ..c.ccceeviiriiiiiiiiiiiiiieceiieeee 131
5. Eviction EXCEPLIONS ....cooiuiiiiiiiiiiccec e 131
6. Objections t0 DISCharge .......oevveriveriierieiecese e 132
CONVERSION ..ottt 132
DISMISSAL = §707 oottt ettt st 133
CHOOSING BETWEEN CHAPTER 7 OR 13 ..ot 134

1. Some of the Advantages of Chapter 13 ... 134



vi / Bankruptcy

a. Co-51gNed DebLS.c.couiiiiiiiiiiiieiiece e 134

b. Mortgage FOreclosures........oovvrininiincieincieiceseecceeee 134

c Control and Retention of Property .........cccoceeeviiiiiiinciiinencnn 134

d. Payments Over Three to Five Years ......c.oocoovviiviiiiicnicicine 134

e. DiISMISSALL e 135

f. Cram-down of Secured Debt .........cccoovoiiiiiiiiiiceee 135

2. Some of the Disadvantages of Chapter 13 ........c..occcoviniiininiinincn. 135

a. Delay of Discharge/Fresh Start..........cccooovieviiiiiiiiniiiiiieecen, 135

b. FUture Credit ... 135

c. “Super Discharge™ No Longer Available ...........ccocooevinicne. 135

L. CHAPTER 7 HELPFUL HINTS AND PRACTICE TIPS ..cccoeoviviiicnns 135
IX.  ISSUES RELEVANT TO CHAPTER 13 CASES ..ot 139
A. GENERAL BACKGROUND ..ottt 139
1. PUIPOSE. ...t 139

2. Advantages of Chapter 13.........ocooiiiiiniininicccceceees 139

B. COMMENCEMENT OF THE CASE ....oooiiiiiiiieceeeeeeeee e 140
1. ERGIDILY (.o 140

2. Voluntary Nature of Chapter 13 ......ccooiiiiiiiiiiiciicccceceees 141

3. The Petition ...c..ooviiiiiiiicc e 141

4. Property of the Estate and the Automatic Stay ........ccccoveevvervvinirierenns 141

a. Applicable Law: 11 U.S.C. §§541, 1306 ....cceverininininincnne. 141

b. AULOMALIC STAY....eiuiiiieiieiieieieee ettt bbb aees 141

c. C0-Debtor Stay ...ccooieiiiiiiiieieeeee e 142

d. Effect of Conversion/Valuation/Secured Claims...........cccocenee. 142

C. THE CASE.....o e e 142
1. The Mechanics of a Chapter 13 Case «....cccocvvvreereneerieeceeeeeeeee 142

2. Administration of a Chapter 13 Case........ccoovrireirienine e 143

a. Powers and Duties of a Chapter 13 Debtor.........ccccoovvviiininnnnn. 143

b. Powers and Duties of a Chapter 13 Trustee..........cccccovevenenenene. 144

3. Debtor’s Attorney FEes ....covviiriiriireieieieeee e 145

4. Contents of @ Chapter 13 Plan ........ccoooveiiiniiic e 146

5. Duration of a Chapter 13 Plan ........ccooovviniiiniiieiceeeeeeeeen 148

6. Modification of Chapter 13 Plan..........ccocoooiiiiiiiiiiiicce, 148

a. Before Confirmation: 11 U.S.C. §1323 ..o 148

b. After Confirmation: 11 U.S.C. §1329...cciiiiiiiiiiieeee 148

7. Confirmation of Chapter 13 Plan..........cccoocviiiniineiccene 148

8. Effect of Confirmation ..........cc.coiviviviniininiineneeee e 150

9. DISChArZe .ooueiiiiiii e 150

10.  Other Local Bankruptcy Rules Specific to Chapter 13......ccoccooiiiennenn. 151

D. LIEN STRIPPING ...ttt 152
1. Lien-Stripping Generally .......coocoooiviiiiiniiiiiceeeeeee e 152

2. Statutory Limitations to Lien-Stripping.........ccoceeiveenenenenenennenenene 152

3. Lien-Stripping Limitations in Decisional Law ........ccccocooevieiiniiiiinnn. 153

a. Chapter 7 Debtors May Not Strip-Down a Partially
Unsecured Mortgage Lien.........cooooiiiiiiiiniii e 153



Bankrupicy / vii

b. Chapter 13 Debtors May Not Strip-Down a Partially
Unsecured Mortgage Lien if it is Secured only by the

Debtor’s Principal Residence........coocoviviviiiiiiiiiiiiiiiiins 154
c. Stripping-Off Wholly Unsecured Residential Mortgage
Liens in Chapter 13 . ..o 156
d. Stripping-Off Wholly Unsecured Mortgage Liens in
ChapLer 7 ..ot 156
4. The Use of Chapter 20 Serial Filings to Effect Lien-Stripping
Prior t0 BAPCPA ...t 158
5. Using “Chapter 20 to Strip-Off Wholly Unsecured Residential
Mortgage Liens After BAPCPA ..ot 160
a. New Section 1328(f)(1) and Amended Section 1325(a)(5)......... 160
b. Courts Permitting Strip-Off Without Discharge..........c.ccccceeen. 161
c. Courts Not Permitting Strip-Off Without Discharge................... 164
d Stripping-Off Wholly Unsecured Mortgage Liens without
Discharge by Creditor “Acceptance’ — Section 1325(a)(5)(A)...167
e. Go0od Faith c..oocoiiiiiiiiiiiiiniicccc 168
6. Additional Considerations in Lien Stripping in Chapter 13 .................... 169
E. SURRENDER OF MOTOR VEHICLE IN FULL SATISFACTION
OF 0107 CLAIMS ... 170
F. BUSINESS CASES - SPECIAL REPORTING REQUIREMENTS FOR
CHAPTER 13 BUSINESS CASES ..o 172
1. Statement of Financial Affairs........cccovvniiinnic, 172
2. Business Examination Checklist........c.ooooriiiiiiniiininiiiiiicniccee, 172
3. Profit & Loss Statement(s) (“P&L™)..coeiiiiiiiiieccc 173
G. COMMON ERRORS AND/OR OMISSIONS IN THE PREPARATION
OF COMMON CHAPTER I3 PETITIONS.....cceooiiiiiiieeinceeeececne 174
H. CHAPTER 13 HELPFUL HINTS AND PRACTICE TIPS...ccoiiiiiiiiiee 175
ISSUES RELATED TO CHAPTER 11 CASES (REORGANIZATION)....ccccccveinnee 178
A. GENERAL BACKGROUND ...ttt 178
B. COMMENCEMENT OF THE CASE .....coiiiiiiieeeeeeecee e 178
1. EBZIDITILY woeeiiiii e 178
2. The Petition ....ooueiiiiiiiiiiiieiece ettt 178
C. OPERATION AS A DEBTOR-IN-POSSESSION ....cooiiiiiiiiiicii e 178
D. USE. SALE OR LEASE OF PROPERTY OUTSIDE THE ORDINARY
COURSE OF BUSINESS ...t 179
E. USE OF SECURED CREDITORS" COLLATERAL ..cccoocviiiiiiiiiicceeiee 180
F. OBTAINING CREDIT AND BORROWING MONEY ....ccoceniiiiiiiiicen 181
G. RETENTION OF PROFESSIONALS ..ot 182
H. SUPERVISION BY THE UNITED STATES TRUSTEE .....ccccoviiiiiiiiiice 182
L. APPOINTMENT OF TRUSTEES AND EXAMINERS ... 183
J. CREDITORS™ AND EQUITY SECURITY HOLDERS' COMMITTEES ........ 183
K. THE AUTOMATIC STAY ottt 184
L. EXECUTORY CONTRACTS AND UNEXPIRED LEASES........ccooiiiin 186
M. THE PLAN OF REORGANIZATION ..ot 190



viii / Bankruptcy

XL

XIL

N. WHO MAY FILE A PLAN OF REORGANIZATION .....ccoiiiiiiiecien 190
0. CONTENTS OF THE PLAN L..coiiiiiiiiiiiiiiniciictee e 190
P. SOLICITATION OF THE DISCLOSURE STATEMENT .....ccccooiiiiiiiinn. 191
Q. CONFIRMATION OF THE PLAN . .....oiiiiiiciecee s 192
R. EFFECT OF CONFIRMATION L...coiiiiiiiiiiiiicinicceceseeeeeeeceeaes 193
S. CONFLICTS OF INTEREST ..c.oeoiiiiieceeeeeeeeeeees 193

I. GENETAILY ..ot 193

2. Representation of Multiple Debtors.........cccooiiiiiiininiiiiiec 195

3. Dual Representation of Debtor Corporation and Officers, Directors

and Shareholders..........coooviriiiiii e 196

4. Waiver of Attorney-Client Privilege by Trustee........coccoevveivinicnenennnn. 196
T. CHAPTER 11 HELPFUL HINTS AND PRACTICE TIPS....cccooiiiniinicns 196
HELPFUL HINTS AND PRACTICE TIPS RELEVANT TO ALL CASES ................. 198
APPENDICES
A. LOCAL RULES OF THE UNITED STATES BANKRUPTCY

COURT — DISTRICT OF NEW JERSEY ..cocoiviiiiiiniiniinniicincnccieceeene 202
B. UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT

OF NEW JERSEY — LOCAL MANDATORY FORMS ..o 311
C. UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT

OF NEW JERSEY — GUIDANCE RE RECOMMENDED FORMS

AND ORDERS ...ttt 315
D. UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT

OF NEW JERSEY — COURT FEES ...t 324



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	




