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PRESIDENT’S PERSPECTIVE

DOMENICK CARMAGNOLA

Focusing on Judicial Vacancies, Pandemic Fall-Out
and Recovery, and Lawyer Wellness in the Year Ahead

Editor’s note: This is an excerpt of the speech Domenick Carmag-
nola gave at his installation during the Annual Meeting in May.

am humbled and honored
to serve as the 123rd presi-
dent of the New Jersey State
Bar Association. Thank you
to all of you for the confi-

dence you have placed in
me to lead this terrific organization
as we continue to face unprecedent-

ed challenges and times.

As I stand here tonight, reflecting on what the year ahead
will bring for our world, our nation, and our profession, I am
prepared to make a singular promise to you. In the days
ahead, no one will work harder than me, my Executive Com-
mittee, our Board of Trustees, our terrific Leadership Team at
the Bar Association led by Angela Scheck, and our dedicated
and committed staff who together make up an incredible
organization. On that, I give you my word.

The New Jersey State Bar Association has been an extraor-
dinary leader this year. But our work is not over.

Chief among our goals to address right now is to focus our
energies on the issue of judicial vacancies. Our courts are cur-
rently facing record numbers of judicial vacancies. That
means too few judges at a critically vital chapter in our histo-
ry. It is truly becoming a crisis.

The need is real right now. I say that as someone who is
involved in court matters every day and who speaks to judges
and lawyers every day. The court is at its limit in terms of
what can be handled by the current complement of judges.
There is a deluge of landlord/tenant cases coming—with
some estimating that there will be upwards of 100,000 cases
by the time the moratorium lifts. And there are thousands of
people languishing in jail, waiting for their day in court to
resolve criminal charges. And to make the situation more
dire, it will become imperative to reassign existing judges to
address those cases, which will absolutely affect the way jus-
tice is meted out in every single other area of the court.

Let me be clear about one thing: the existing bench is
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working hard, but that alone is not enough, and the answer
is not to have them work harder. Our courts are regarded as
the finest in the nation. It is a strong, independent, co-equal
branch of government. It cannot be allowed to enter the
upcoming rollout and face the impending situation without
sufficient resources.

It will not be just the judges who lose; these vacancies
directly affect the citizens of New Jersey who rely on the
courts to resolve their disputes and to address significant
issues that affect their everyday lives. A bench working at full
strength is the only solution and we will not stop until the
Senate and Governor make that a reality.

After this past year, I know we will need to focus on rolling
out of the lockdown and getting back to full speed. Hard
work, unity and the strength of the NJSBA’s members are
what helped the profession persevere this past year and as we
emerge from a once-in-a-century public health crisis, those
qualities are what is going to bring us back—and bring us an
improved, more resilient profession.

Know this: The NJSBA’s mission in the year ahead will be
to help you build back not just to where we were, but better
than we were. And the NJSBA will be there every step of the
way to support you.

Our Pandemic Task Force is still hard at work. Our Sections
and Committees are, likewise, hard at work examining the fall-
out of this pandemic and how it affects lawyers and their clients.

With the number of people being vaccinated on the rise
and a semblance of normalcy returning, it would be easy to
let our thoughts turn to other things. But we will not do that.
We are clear-eyed about the challenges that remain ahead.
And we are going to lean in harder to help our members get
back to work and determine how to adapt to the changes
wrought by this pandemic.

We are also continuing to develop resources to help the
public navigate the myriad legal issues that have come out of
the pandemic, including a guide that aims to position the
NJSBA as a clearinghouse of information for individuals seek-
ing legal assistance; we are also discussing ways to address the
overwhelming landlord/tenant backlog; providing resources

Continued on page 7
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FROM THE SPECIAL EDITORS

Trial Advocacy and Preparedness
in an Ever-Changing Environment

rial attorneys are constant students of the ideas and techniques
that form the art and science of trial advocacy. Trial preparation
requires knowledge of substantive law and procedure and the
development of a skillset that can adapt to an evolving society.
The COVID-19 pandemic magnified the need for attorneys to
remain informed and to adjust their tactics. This health crisis
created new challenges for trial attorneys eager to tell their
clients’ stories to juries.

Access to the courtroom, however, was merely one of the many issues lawyers
faced when determining how best to prepare their cases while abiding by the new
restrictions being imposed. The existing technology used and the flexibility dis-
played by attorneys confirm that trial advocacy is never stagnant. In that light,
this issue of New Jersey Lawyer seeks to apprise our readers of recent rule changes,
strategies, and tips related to trial preparation and advocacy in general while
addressing the unique circumstances created by the COVID-19 pandemic.

Karen A. Confoy summarizes the standing orders issued by the District Court
of New Jersey in response to the COVID-19 pandemic, including safety measures
taken when accessing courthouses, the suspension of in-person proceedings, and
continuing operations in a remote environment. She further discusses the
amendment to Federal Rule of Civil Procedure 30(b)(6), which took effect on
December 1, 2020, and outlines proposed amendments to several of the District
of New Jersey Local Rules. Dominic V. Caruso provides a brief history of in limine
motions in New Jersey prior to the adoption of Rule 4:25-8, which became effec-
tive on September 1, 2020, and explains the impact this new rule will have on
litigation.

Diana C. Manning examines effective methods for preserving the record for
appeal when dealing with remote depositions and virtual jury trials, and Victor
A. Affandor advises of the technology available to attorneys for conducting such
trials.

John L. Slimm and Jeremy Zacharias provide guidance on opening statements
and closing arguments, Edward T. Kole explores methods for cross-examining
expert witnesses, and Roy Alan Cohen and Rahil Darbar provide tips on present-
ing deposition testimony at trial.

The process and standards for sealing documents or testimony prior, during,
or after trials are reviewed by Dennis Gleason. His examination includes both
New Jersey state and federal procedures. Finally, Rich Lomurro argues that attor-
neys need to embrace the new virtual world and use social media to present their
clients’ stories at trial.

We hope this issue will assist not only young lawyers, but all lawyers that con-
tinue to study and engage in the practice of trial advocacy. &2
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of the Hispanic Bar Association of New Jersey.
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FDA violations, and tax evasion. He previously
served as First Assistant Attorney General of the
State of New Jersey and as an Assistant United
States Attorney in the District of New Jersey.

PRESIDENT’S MESSAGE
Continued from page 5

available through the NJSBA, including
Free Legal Answers, the NJSBA’s online
resource tool for individuals who have
legal questions relating to the pandem-
ic, the Military Legal Assistance Pro-
gram, and LegalEdge, a program that
will be able match those in need of legal
assistance with attorneys willing to pro-
vide assistance at reduced fees.

Another issue this pandemic has laid
bare is the fragile grasp our profession
has on our well-being. A few years ago,
the American Bar Association and
Hazelden Betty Ford Foundation released
a study that put cold hard statistics into
the struggles our colleagues were having
with depression, problematic drinking
and even suicidal thoughts.

Too many of us have heard stories,
known friends, or experienced these
challenges ourselves. And this past year
has only exacerbated feelings of stress,
burnout and uncertainty

We are today at a crossroads and I am
here to say that the NJSBA will take an
active role in helping the legal commu-
nity come to terms with this challenge
and set out a better path ahead. Well-
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ness must be something we all focus on.

Research has proven out that when
our workplaces foster and support well-
being, we are better able to make the
choices that allow us to thrive and serve
our clients. And supportive workplaces
are not just more productive, but also
able to attract and retain attorneys and
other employees.

In the year ahead, we will seek to
address the stigma associated with ask-
ing for assistance; we will emphasize
that well-being is an essential part of
being a competent attorney; and we will
expand our educational outreach on
these important issues all in the name of
changing the tone and improving the
culture of the profession around every
aspect of an attorney’s health.

One thing I know to be true—and has
been reaffirmed over and over again dur-
ing these months in conversations with
lawmakers, jurists, and bar leaders around
the country—and that is the NJSBA has
gone to new heights to help its members
navigate a successful path ahead—and
has ascended to new heights.

We have gone to work for our clients,
for our colleagues, for our courts, and
for the residents of this great state. We
are able to achieve these goals because

we worked—and will continue to
work—together. Because together we are
greater than any single one of us.

Today, possibly more than ever
before, the organized bar is strong and
relevant; it is a resource and voice for
every lawyer. The NJSBA has been and
will continue to be here for you.

None of what we are looking to do
will be easy to achieve. It will take
resources, time, and effort. We are pre-
pared to do that for you, our colleagues,
and to support this great profession.

As the legendary Vince Lombardi
once said: “The price of success is hard
work, dedication to the job at hand, and
the determination that whether we win
or lose, we have applied the best of our-
selves to the task at hand.”

And tonight, I promise this: the
NJSBA is dedicated to serving you and
determined to apply our very best to the
task at hand.

Thank you to all of you who have
reached out already and offered to help
and those who have already agreed to
help. It is truly appreciated. We will get
through this next phase together. Stay
safe and be well. And thank you for the
faith you have shown to me and our
team. We will not let you down. &2
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PRAGTICE TIPS

PRACTICE PERFECT

Make Your Meetings Meaningful

By PracticeHQ

We are increasingly emailed-out and meetinged-out.

Now, more than ever, it is critical to make the most of your
time and that earns a coveted spot on the calendar. Read on to
get important tips and suggestions from the NJSBA’s PracticeHQ,
a practice management benefit exclusive to members, about how
to make the very most of every meeting.
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Meaningful Meeting Building Blocks

1. Right Size and Right Participants: At Affinity we have four
types of formal, as opposed to impromptu, meetings. I've applied
our model to examples for a legal organization:

a. Staff meetings everyone attends, which happen once a month
and at which management and team leads give business
updates;

b. Team meetings attended by members of a team, such as cor-
porate, litigation, or estate planning, where all team members
give updates, share challenges and good news, and address
team-wide issues;

8  NEW JERSEY LAWYER | JUNE 2021

c. One-on-one meetings, usually 15-30 minutes long, between a
team lead and an individual team member for discussions that
don’t affect the whole team; and

d. Client or project meetings, which are external between firm
members and the client as part of a case or matter. These
meetings vary in length from between 15 minutes to an hour.

The right size and right participants principle means that you
address the question with the smallest number of meeting partic-
ipants necessary. You don’t address an individual or team issue at
a company-wide meeting. Team meetings and one-on-ones are
the venue for that. A project team wants to have its ducks in a
row and fix miscommunications outside of the client’s view when
possible. Don’t take time out of five people’s day when two peo-
ple can handle the question. Our exception to these guidelines is
that good news can always flow upstream. Who doesn’t like more
good news? Good news aside, the best way I've found to summa-
rize this principle is that most meetings should have participants
and few to no mere attendees.

2. Meetings are for Making Decisions: Whatever “background
information” is a necessary basis for the meeting’s topic should
be distributed in advance so participants come to the meeting
ready to discuss and decide. The volume of what’s distributed
could vary greatly depending on the subject. Maybe you want to
hold a meeting about recruiting more clients. | suggest that the
pre-reading available should include what the firm does now to
recruit clients, what those efforts cost, and how successful
they’ve been. People do the pre-reading and come to the meet-
ing prepared to decide on a strategy for the months ahead.

The objection | hear to this approach is that people don’t make
time to do the pre-reading. No doubt! My response to that is to
suggest Amazon’s Jeff Bezos’ approach to meetings. The first 30
minutes of each meeting is “study hall” time for participants to
complete the pre-reading. That way no one tries to bluff his way
through or asks questions preparation would answer.

Even if you invite folks to a “blue sky” brainstorming session,
don’t just book a calendar appointment for “brainstorming;” give
participants context. | had a college professor who, when handing
out the weekly essay prompts said, “Even if you’re not going to
begin writing until the night before it’s due, read the prompts
immediately because your mind works on questions without you
being aware of it.” | did as he said, it seemed to work, and have
continued to do so ever since. So, not a “brainstorming” meeting,
but a “brainstorming meeting on estate planning services to offer

NJSBA.COM



people transitioning from homes or independent living to congre-
gant or assisted living.”

3. Everyone has Something Else to Do: This is true even of the
meeting host or organizer. Run a tight ship. Be respectful of
everyone and start your meeting on time. And, more importantly,
end the meeting on time come hell or high water. We're all busy,
often booked back-to-back. One or more people has given you
the gift of their time. Make good use of it.

4. What Shall We Talk About: A meeting without an agenda is
like cooking without a recipe or driving without a destination.
Serendipity may bless your endeavor, but the odds makers bet
against you. There’s no need for a detailed plan but telling folks
in advance what’s going to be discussed and what questions or
problems you expect to resolve helps participants frame their
own thinking.

5. Who Said That: A corollary to points 2 and 4 above is that
a meaningful meeting should have a scribe or secretary whose
responsibility is to record what the group discussed, what deci-
sions the group made, and who agreed to do something and date
by which that person updates the group or relevant people.
Shortly after the meeting, the scribe sends around notes of the
meeting. Remember that a meetings purpose isn’t a gripe session
or happy hour; it’s to produce a concrete positive effect.

Possible Perilous Pitfalls

Few meetings will be perfect and many might not satisfy all
Meaningful Meeting Building Blocks above. The goal is to make
each meeting you can influence at least a little bit better than the
previous one with same participants.

Getting off the starting line is the biggest challenge, but you
will encounter hiccups along the way:

1. Tech Roulette: You're most likely to encounter this issue
with clients or other external participants. Many comparable dig-
ital meeting platforms exist: Zoom, Teams, GoToMeeting, Webex,
and so forth. If you don’t have a platform, check MOBar’s LPM

Web Meeting for top vendors in this field.

Irrespective of your platform choice, clients, colleagues, and
courts will be using one or more of the alternatives. If your client
base tends toward individuals and families, they’re probably most
comfortable with Zoom. With businesses it could be Teams,
Webex, or Zoom. With courts, I've seen Zoom and WebEx. In any
event, we’re unlikely to return to plain, vanilla conference calls.
The less technologically sophisticated your client is, the more
time you’ll lose to tech issues at a meeting’s start. Take that into
account when planning and scheduling meetings.

2. Practice Makes Perfect: | think it was Jack Newton, Clio’s
CEO, who commented that COVID compressed five to ten years
of legal tech changes into a few weeks of 2020. If you were a
technophobe or tech-naive attorney, you had to figure out web-
cams, audio, screen sharing and all the rest. You're better at it
today than you were months ago. If you have team members who
conduct virtual meetings with clients, make sure they are
equipped with the necessary web meeting technology and know
how to use it effectively. | encounter many paralegals and legal
assistants who meet with clients but lack the audio and video
tech to easily participate in web meetings. Make sure people rep-
resenting your firm to the world do so professionally, just as you
would want for in-person meetings.

Quick Tips
Finally, here are some quick tips to encourage everyone’s
involvement and best ideas:

« Offer feedback with respect and the intention to help;

* Receive feedback without debate;

* Choose clarifying questions over defensive statements;

* No redundant comments: “l agree with...” or “Like Sally said...”;
* Respect one another;

* Pay attention and engage; and

» One person speaks at a time. 62

WHAT I WISH | RAEW

How Networking is a Game-Changer

By Ayesha Hamilton
Hamilton Law Firm PC

What’s the one thing that you are not taught in law school?
The importance of networking. In fact, as young lawyers, you dive
into your first job, swamped by the grunt work that no one else
wants to do, barely keeping your head above water as you draft
discovery and pleadings surrounded by mounds of paper. Wait,

NJSBA.COM

that was in 1998 in my first job, and while everything is now
housed in a neat little laptop or iPad, you get the idea.
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PRACTICE TIPS

| realize now that business development and bar association
involvement is essential to any attorney’s success, whether in a
firm or in your own practice. The bottom line is that no one will
share a piece of the pie with you if you aren’t helping make the
pie larger.

As a woman of color and an immigrant and a new lawyer, |
also realize that there were certain networking techniques,
events, associations etc. that simply weren’t known to me. |
didn’t realize that networking at bar association events put me in
close proximity to judges and other lawyers which might lead to
my next position.

Here is what | have learned along the way:

1. Bar association involvement is essential to your success. The
more committed your involvement, the better. This allows
attorneys across your county or the state to get to know you
on a personal level, which invariably leads to referrals.

2. If you claim that your firm is committed to diversity and inclu-

sion initiatives, then that commitment should stretch to action
items like taking a young associate to networking events, i.e.
showing them how it is done.

3. The only way to get good at networking is to practice. | used
to sign-up for lots of business networking events. | would walk
into the room, look at all of the people | didn’t know and walk
back out to my car. Once | realized that everyone there was
there to meet each other and that absolutely no one was ever
mean to me, | felt more comfortable about joining into a con-
versation. Before you know it, you are walking into a room
where you know others and networking is much easier.

4. Take charge of developing a mentoring relationship. Take the
initiative to identify a good mentor for you, buy them lunch
and pick their brains. Have more than one mentor to add diver-
sity of perspective.

These are all lessons | learned the hard way and hope you can
benefit from my experience. §2

WORRING WELL

Cultivate a State of Awareness

Anthony Murgatroyd
Murgatroyd Law Group, L.L.C.

When you invest some time in being mindful of your thoughts,
in time you may come to realize that your feelings are in a con-
stant state of flux. This is particularly true in a high stakes situa-
tion like a trial. At trial, delivering a good direct examination can
bring satisfaction and happiness, which moments later turn to
anger and frustration when your adversary responds with a dev-
astating cross-examination.

Being mindful doesn’t prevent negative feelings. You may still
feel a wave of frustration and anger at times. But it does allow you
to catch the rise of frustration and anger within you and more
quickly defuse it by identifying those feelings and understanding
they are fleeting.

As a lawyer in an adversarial practice, your feelings can be
triggered by things that would seem mundane to most lay peo-
ple, for example, the mail. When you receive mail, is it wise to
become absorbed in reading, re-reading, and worrying about
motions or letters you don’t have the time to address at the
moment? While you have to know what’s in the mail, it’'s more
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mindful to simply make a mental note of the content of the mail
and plan a time review it more extensively and respond. Worrying
about the content of a motion you don’t have the time to address
will eat into your time with family and friends and deplete your
resources.

In fact, being mindful also includes being aware of fatigue. | try
never to dictate important letters or send important emails near
the close of business, as my response may be negatively influ-
enced by my current state of mind, which may be tired or agitated.

The practice of taking a moment to pause, reflect, and notice
your breath, the sounds in your environment, or the physical sen-
sations in your body, can help you develop the ability to notice
what’s happening in the here and now, and not judge it. Cultivat-
ing a state of awareness allows you to craft your response to pro-
fessional and personal matters thoughtfully, rather than through
force of habit. 62
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KAREN A. CONFOY is a partner in the Lit-
igation Department of Fox Rothschild
LLP. She has a diverse practice and regu-
larly represents clients in federal and state
court in complex litigations, and before
administrative agencies in connection
with regulatory and licensing issues.
Karen serves on the District of New Jersey
Lawyers Advisory Committee.
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_\%ending the
Rules Amid a

ealth Crisi

Developments in Federal Rules of Civil Procedure
and the Local Rules and Procedures of the District
of New Jersey

By Karen A. Confoy

ederal practice and procedure changed dramatically over the course

of 2020 as the District of New Jersey met the challenge to continue

operations and move cases during the surges of the COVID-19 pan-

demic. The year began without any official changes to the Federal

Rules of Civil Procedure or the Local Rules for the District of New

Jersey. But in March 2020, following the declarations of a National
Emergency and a New Jersey State of Emergency, Chief Judge Freda Wolfson issued
the first of several standing orders to be entered over the next many months,’
imposing emergency safety measures required of all court personnel, attorneys and
the public accessing the courthouses.

Keeping step with the directives included in executive orders issued by the New
Jersey governor, and following the guidance of the Centers for Disease Control and
Prevention, Chief Judge Wolfson issued orders, inter alia, limiting access to the dis-
trict courthouses, mandating compliance with the recommendations of the CDC
to reduce the spread of COVID-19, including mandating that all persons wear face
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coverings and social distance when in a
district courthouse, postponing all in-
person trials, suspending all in-person
judicial proceedings and extending all
deadlines. A series of subsequent stand-
ing orders issued throughout the year
and into 2021 allowed the Court to
continue with some operations, includ-
ing discovery, pretrial matters, non-jury
trials and hearings and emergency oper-
ations in a remote environment.

Amendment to Federal Rule of Civil
Procedure 30(b)(6)

Despite the impact of the pandemic
on court operations, the year ended
with the long-discussed amendment to
Federal Rule of Civil Procedure 30(b)(6)
taking effect on Dec. 1, 2020. This
amendment dramatically changes the
Rule 30(b)(6) deposition process by
imposing a meet-and-confer obligation
on the parties. The new process is
intended not only to get the parties to
work together on narrowing disputes
about the scope of the 30(b)(6) deposi-
tion, but also to get that process started
even before the deposition is noticed.

Rule 30(b)(6) allows a party to notice
or subpoena an organization for deposi-
tion by identifying the topics upon
which testimony will be sought on
behalf of the organization, rather than
by identifying a particular witness. His-
torically, the organization noticed or
subpoenaed for deposition had the right
to object to the deposition or the depo-
sition topics, but had to raise those
objections either by motion to quash or
for a protective order if it wanted the
disputes resolved before providing a wit-
ness for the deposition.

Alternatively, the organization could
object to the breadth or ambiguity of
topics, but then provide a witness who
might not be properly prepared to
address the topics the serving party
intended to be covered by the deposi-
tion. As a result, disputes about the top-
ics and the adequacy of the witness
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would frequently be raised with the
Court only after the deposition had
commenced or had been completed.
Now, with the amendment to Rule
30(b)(6), the party seeking the deposi-
tion and the organization to be deposed
must engage in a meaningful conference
about the topics to be covered during
the deposition before the deposition
takes place to minimize disputes arising
during the deposition testimony.

The amended Rule 30(b)(6) reads as
follows (with new language in bold):

Rule 30. Depositions by Oral Examination
(b) Notice of the Deposition; Other Formal
Requirements.

(6) Notice or Subpoena Directed to an
Organization. In its notice or subpoena, a
party may name as the deponent a public
or private corporation, a partnership, an
association, a governmental agency, or
other entity and must describe with rea-
sonable particularity the matters for
examination. The named organization
must designate one or more officers,
directors, or managing agents, or desig-
nate other persons who consent to testify
on its behalf; and it may set out the mat-
ters on which each person designated will
testify. Before or promptly after the
notice or subpoena is served, the serving
party and the organization must confer in
good faith about the matters for exami-
nation. A subpoena must advise a non-
party organization of its duty to confer
with the serving party and to designate
each person who will testify. The persons
designated must testify about information
known or reasonably available to the
organization. This paragraph (6) does not
preclude a deposition by any other proce-

dure allowed by these rules.

These changes in procedure impact
both the approach of the party seeking
the 30(b)(6) deposition and the response
of the organization being deposed. The
rule now requires that the party serving
notice or issuing a subpoena for a Rule

30(b)(6) deposition, and the named
organization, whether party or non-
party, confer about the topics for the
deposition. The rule allows for the dis-
cussion to be initiated, if possible, before
the notice or subpoena is served. If not
commenced before service, the meet
and confer must commence promptly
after service, before the deposition takes
place. Although there is no obligation
that the parties resolve all issues, they
must participate in the process in good
faith, and must continue as long as nec-
essary to eliminate as many issues about
the deposition as possible.

The amendment also requires coun-
sel issuing a 30(b)(6) subpoena to a non-
party organization to notify the non-
party of its duty to confer and to
designate each person who will testify.
In this regard, the Administrative Office
of the U.S. Courts has issued a new AO
Form 88A, the form Subpoena to Testify
at a Deposition in a Civil Action. The
form subpoena has been revised to con-
form to the new requirements of Federal
Rule 30(b)(6), and now includes the fol-
lowing new language (in bold):

“YOU ARE COMMANDED to appear at the
time, date and place set forth below to
testify at a deposition to be taken in this
civil action. If you are an organization,
you must promptly confer in good faith
with the party serving the subpoena
about the following matters, or those set

forth in the attachment....””

Purposes of the Rule 30(b)(6)
Amendment

The new Rule 30(b)(6) procedure is
designed to address three areas of con-
cern about deposition practice under
this rule.

First, as explained in the Committee
Note,*> the amendment addresses long-
expressed concerns about “overlong or
ambiguously worded lists of matters for
examination” that frequently lead to
protracted proceedings to resolve objec-
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tions about both the scope of the topics
and whether a witness is, or could possi-
bly be, prepared to testify. Although the
rule has always required particularity in
describing the topics for the deposition,
the use of broadly-defined terms and
catch-all phrases such as “referring or
relating to” and “including, but not lim-
ited to” has become a more standard
practice. Such use however, will no
longer be acceptable. The serving party’s
discretion to describe the deposition
topics is now limited by the meet-and-
confer process as the serving party must
be responsive to requests from the entity
being deposed for more specifically tai-
lored topics.

Given that the testifying organiza-
tion now has input into the deposition
topics, the party seeking the deposition
should consider the value of spending
time up front, before serving the notice
or subpoena or before notifying the
organization of the deposition, to care-
fully draft the descriptions of topics they
want to cover during the deposition.
Clarity and specificity in the descrip-
tions will help frame the meet and con-
fer, and minimize objections the organi-
zation might raise.*
the
designed to address the common objec-

Second, new procedure is
tion that the individual designated for
the testimony was not adequately pre-
pared to serve as a witness on the desig-
nated topic. Presumably, a productive
meet and confer held before the deposi-
tion will narrow or clarify the scope of
each deposition topic. This will make it
more likely that the witness being
deposed is adequately prepared, and will
reduce the opportunity for the noticed
organization to attempt to avoid provid-
ing direct testimony on a designated
topic on the grounds that the topic was
not covered by an ambiguously or
broadly worded topic. Discussing topics
in advance will also make it less likely
that the party taking the deposition will
attempt to question a witness on subject
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areas not discussed during the meet and

confer.
Third,

requirement was

the new meet-and-confer
also designed to
advance the overall and continuing
interest in making discovery a collabora-
tive and meaningful process consistent
with the 2015 amendments to Rules 1
and 26(b)(1). As emphasized in Rule 26,
counsel should focus on whether the
discovery sought is proportional when
considering the needs of the case,
including the importance of the infor-
mation sought in resolving the issues
raised in the case, and whether, on bal-
ance, the benefit of the discovery sought
outweighs the burden on the party or
non-party organization being deposed.’

Impact of the Rule 30(b)(6)
Amendment on DNJ Practice

As many practitioners are aware, Dis-
trict of New Jersey Local Rule 37.1 has
long required that counsel engage in a
meaningful meet-and-confer process
before raising any discovery dispute
with the Court. As matter of practice,
counsel are encouraged to identify
potential disputes concerning all discov-
ery related issues as early as possible in
the litigation, including those related to
deposition practice. Counsel must
demonstrate that a good faith effort has
been made to resolve an issue before
presenting it to the Court.®

Although not specifically included in
any Local Rule, the judges in this Dis-
trict have consistently ruled that when
an organization produces a witness for a
Rule 30(b)(6) deposition who is unpre-
pared to testify on designated topics, the
organization may be subject to sanc-
tions.” Notably, the amendment to Rule
30(b)(6), as initially proposed, required
the parties to meet and confer about the
identity of designated witnesses as well
as about topics. That proposal was
rejected, and it remains within the sole
discretion of the party receiving the dep-
osition notice or subpoena to designate

the individual who will testify in
response to each topic. However, noth-
ing in the rule precludes the parties
from agreeing to discuss the identity of
witnesses in advance of the deposition.
Given that, as a matter of practice in this
district, if counsel has a well-founded
concern about a designated witness,
they should raise that concern with
counsel for the testifying entity as part
of the meet and confer.

Neither the Rule 30(b)(6) amend-
ment nor the Local Rules require that
the meet-and-confer process resolve all
disputes between the parties, but instead
require only that the issues be narrowed
to the extent possible before raising a
dispute with the Court. Thus, in cases in
which counsel knows at the outset of
the case that they will be seeking a dep-
osition from an organization, counsel
should consider including a proposal in
the joint discovery plan to address the
“matters for the [Rule 30(b)(6)] exami-
nation”® and for bringing unresolved
disputes to the magistrate judge before
the deposition is held.

2021 Amendments to Local Civil Rules
5.3, 9.3, 67.1 and 104.1, Appendix S
and Local Patent Rule 2.2

Rule 5.3
Orders and Restricting Public under
CM/ECF Access) has been amended to
clarify deadlines and procedures for seal-

Local (Confidentiality

ing confidential materials. Subpara-
graph (c)(1) now provides that when fil-
ing a motion that relies on designated
confidential materials, only the portion
of the materials actually cited, or as are
necessary for context, should be includ-
ed in the filing.” The deadlines for filing
a motion to seal confidential material
referenced in a motion, a letter applica-
tion and a transcript have been clarified
in subparagraph (c)(2)," and, deadlines
and procedures for filing redacted and
unredacted versions of documents con-
taining confidential and non-confiden-
tial information are included in sub-
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paragraph (c)(4)." Of note, as well, is the
inclusion of an explanatory comment to
subparagraph (b)(6) to remind parties
that, except in extraordinary circum-
stances such as an initial filing on order
to show cause, materials cannot be filed
under seal unless there is an existing
confidentiality order with an express
provision for filing under seal, or other
applicable court order."

The Appendix S form Discovery Con-
fidentiality Order is revised to state
specifically that any document designat-
ed by a party or non-party and included
in any court filing, shall be filed under
seal in accordance with Local Rule 5.3."

Local Rule 9.3/ Local Patent Rule 2.2
(Confidentiality) is updated to elimi-
nate the requirement that the parties
support a request for entry of a consent
confidentiality order with a separate
supporting sworn statement." This
change simply conforms the practice in
patent cases to the requirements of
Local Rule 5.3."

Local Rule 67.1(a) (Deposit in Court
and Disbursement of Court Funds) is
clarified to explain that the prohibition
on sending money for deposit into the
Court’s registry does not apply if such
deposit is required by statute.'

Local Rule 104.1 (Discipline of Attor-
neys) is amended in several significant
respects. The Local Rule now specifies
that the standard of proof previously
referred to as “sufficient” evidence is
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clear and convincing evidence.” The
Local Rule also now provides that the
district court has the authority, on
notice, to impose additional or harsher
discipline than that imposed by another
jurisdiction considering the same con-
duct,” and it enumerates the types of
discipline that are available to the
court.” Amendments also address: con-
fidentiality restrictions on the investiga-
tion file and other papers filed in con-
nection with the disciplinary action;”
the handling of depositions;* rights of
representation;* the hourly rate used to
calculate fees for an attorney appointed
to investigate, prosecute or defend a dis-
ciplinary action,” and public disclosure*
and inter-jurisdictional reporting of dis-
ciplinary actions.” §2

Endnotes

1. All COVID-19 related orders,
procedures and changes in the
court’s operations are compiled and
updated on the District of
New Jersey website at
https://www.njd.uscourts.gov/covid
-19-orders-procedures-and-changes.

2. AO Form 88A can be accessed
through the District of New Jersey
website at uscourts.gov/services-
forms/forms.

3. See Fed. R. Civ. P. 30(b)(6)
Committee- Notes on Rules-2020
Amendment

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
. L.Civ. R. 104(e)(3)
21.
22.
23.
24,
. L.Civ. R. 104(l)

The amendment to Rule 30(b)(6)
does not preclude a party from
objecting to the notice or subpoena
in writing, as otherwise permitted
by the Federal Rules and applicable
Local Rules.

Fed. R. Civ. P. 26(b)(1)

L.Civ. R. 37.1(b)(1)

See In re Neurontin Antitrust Litig.,
2011 U.S. Dist. LEXIS 6977 (D.N.].
Jan. 25, 2011), aff’d 2011 U.S. LEXIS
62032 (D.N.J. June 9,
2011)(corporate party assessed fees
and costs for failure to produce a
witness properly prepared to
testify).

Fed. R. Civ. P. 30(b)(6)

L.Civ.R. 5.3(0)(1)

L.Civ.R. 5.3(c)(2)(ii)(a)

L.Civ.R. 5.3(c)(4)

Comment to L.Civ. R. 5.3(b)(6)
L.Civ. R., Appendix S, paragraph 9
L.Civ. R. 9.3/L.Pat.R. 2.2

L. Civ. R. 5.3(b)(1), (2)

L.Civ. R. 67.1(a)(1)(A).

See L.Civ. R. 104(e)(5), (6) and (7)
L.Civ. R. 104(b)(4)

L.Civ. R. 104(d)(1)

L.Civ. R. 104(e)(4)(B)(i), (ii)
L.Civ. R. 104(e)(12)

L. Civ.R. 104(K)

L.Civ. R. 104(e)(15)
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he Motion

In Limine

New Rule Provides More

Evidentiary Parameters

by Dominic V. Caruso

ike much of the legal lexicon, ‘in limine’ is a Latin phrase. The lit-

eral translation is: “on or at the threshold.”' Customarily present-
ed at the onset of a trial, a motion in limine is in reality “a pretrial
request that certain inadmissible evidence not be referred to or
offered at trial.”* It has been suggested that the term is a misnomer
because it describes the timing of the motion rather than its objec-
tive.® Subscribers to that notion might find ‘ut excludere’ to be a more descriptive
term. Be that as it may, we continue to use the commonly accepted chronocentric
nomenclature.

Background to in limine Motions

Prior to 2015, there was no specific rule governing in limine motions. It was quite
common for attorneys to make motions in limine on the day of trial and, in many
cases, those motions sought to dispose of any remaining issues and avoid a trial alto-
gether. That practice was virtually eliminated with the publication of Seoung Ouk
Cho v. Trinitas Regional, 443 N.J. Super. 461 (App. Div. 2015), cert. den., 224 N.J. 529
(2016). This medical malpractice action was brought by an estate administrator
alleging that the defendants’ failure to follow accepted standards of care caused the
patient to suffer cardiac arrest which resulted in his death. By the time the matter
came to trial, the claims against all defendants other than the primary care cardiol-
ogist had been dismissed by way of summary judgment motions.” On the day before
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According to the Supreme Court’s Civil Practice Committee,
the new rule is intended to foster uniformity, discourage last-
minute filing of motions and provide a prompt and efficient

method of resolving evidentiary issues.

trial, defense counsel filed a 260-page
motion in limine. Plaintiff responded
with a five-page submission in opposi-
tion. After oral argument, and despite
expressing initial reluctance, the trial
court granted defendant’s motion and
dismissed the case.’

In reversing the granting of the
defendant’s motion in limine and dis-
missing all claims, the appellate tribunal
concluded that defendant Park’s in lim-
ine motion was actually a summary
judgment motion in disguise. Thus,
because the defendant did not comply
with the notice requirements of Rule
4:46-1, the due process rights of the
plaintiff were violated and it was an
abuse of discretion for the trial court to
dismiss the suit.®

The Cho decision informs us that a
motion in limine “...is not a summary
judgment motion that happens to be
filed on the eve of trial.”” The appellate
court went on to rule that a motion
which, if granted, would result in the
dismissal of the cause of action or sup-
pression of the defenses, must be heard
at least 30 day prior to the first sched-
uled trial date.®

Following the publication of Cho, it
became virtually impossible to success-
fully argue the merits of an in limine
motion at the start of, or during a trial.’

It was long felt that a rule to establish
uniform procedures for submitting, serv-
ing and responding to motions in limine
was needed. Such a rule was proposed 16
years before Cho, but was not incorporat-
ed in the so-called ‘Best Practices’ rule
amendments.”” At that time, the bar
argued against it, contending that the
restriction would strip litigators of their
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ability to determine the timing of crucial
motions to best suit their clients’ needs.

As a result of the holding in Cho, a
new rule was created. Rule 4:25-8, which
came into effect on Sept. 1, 2020, codi-
fies various deadlines, limits on briefing,
and other requirements for in limine
motions going forward."

New in limine Rule

According to the Supreme Court’s
Civil Practice Committee, the new rule
is intended to foster uniformity, discour-
age last-minute filing of motions and
provide a prompt and efficient method
of resolving evidentiary issues. *?

Rule 4:25-8 clearly defines a motion
in limine as:

..an application returnable at trial for a
ruling regarding the conduct of the trial,
including admissibility of evidence, which
motion, if granted, would not have a dis-

positive impact on a litigant’s case.”

By limiting its application to non-dis-
positive requests for relief, the rule effec-
tively negates any attempts to disguise
an application to bar an expert’s testi-
mony where that testimony is essential
to the prosecution (or defense) of the
case as a trial motion in order to circum-
vent the notice requirements of Rule
4:46-1.

Under the new in limine rule, a
motion addressed to the conduct of a
trial, including admissibility of evidence
must be incorporated into the litigant’s
pretrial exchange." As a result, the dead-
lines for filing, responding to and decid-
ing in limine motion are prescribed by
Rule 4:25-7(b)." In cases that have not

been pre-tried, the time frame is seven
days prior to trial.' The rule is silent on
the timing of the motion in cases where
pretrial conferences have been conduct-
ed, presumably because the pretrial
order would dictate the timing of any
pretrial motions."”

A separate in limine motion must be
presented for each substantive issue.
There are also restrictions on the for-
mat and length of the briefs, i.e., maxi-
mum of five pages, which must also
comply with line, spacing and font-size
requirements.”

The rule also compels a “timely” rul-
ing on the motion(s) by the court.”
While the rule does not require the
court to make a ruling prior to the com-
mencement of the trial, it does direct
the court to provide instructions to
counsel. Specifically, the court must pro-
vide guidance to counsel regarding
what, if anything, they are allowed to
say to a jury concerning the issues raised
in the pending motion in the event that
a ruling cannot be made prior to the
start of trial.”!

Impact on Litigation

Fortunately, litigators are afforded
some flexibility and discretion in the
conduct of a trial. For example, a party is
still able to either move into evidence,
or object to the admission of evidence,
as the case might be, despite not making
a motion in limine prior to trial. Section
(c) of the rule states that “[t]he failure to
submit a motion in limine under this
rule shall not preclude a party from
seeking to admit, or objecting to the
admission of evidence during trial.”*
One might wonder how this section can
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be reconciled with the underlying intent
of the rule. Indeed, since a litigant has
the right to object to the introduction of
evidence at trial, why take the trouble to
make a motion in limine prior to trial?
The comment to section (c) of the rule
gives us one possible reason: To avoid
uncertainty by resolving the question
prior to commencement of the trial.”® It
is important to remember that section
(c) of the rule merely allows a party to
request inclusion or exclusion, it does
not guarantee the relief sought. But the
best reason not to wait is this: By defini-
tion, a motion in limine is not a disposi-
tive motion, thus Rule 4:25-8 (c) does
not apply to any motion that would
result in a dismissal or suppression of all
defenses. Under the holding in Cho dis-
positive motions are, for all intents and
purposes, motions for summary judg-
ment and are, therefore, require to com-
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ply with the 30-day notice requirement
in Rule 4:46-1.

Rule 4:25-8 (d) provides flexibility to
the trial judge in determining eviden-
tiary issues that may be raised before or
during the conduct of the trial. Section
(d) states: “A trial court’s ruling on a
motion in limine shall not preclude the
court from reconsidering or modifying
that ruling, sua sponte or at the request
of a party, based on later developments
at trial.””* This seems to suggest that a
litigant may renew an in limine motion
at any time prior to verdict.

Similarly, the denial of a motion in
limine should not discourage or preclude
defense counsel from making a motion
following the close of the plaintiff’s case,
i.e.,, moving for dismissal pursuant to
Rule 4:37-2(b) or Rule 4:40-1.

Conclusion

Will a litigator ever be confronted
with circumstances which compel the
granting of a motion in limine on the
threshold of, or even during, a trial?
Probably. One can envision circum-
stance in which a witness testifying at
trial unexpectedly discloses facts that
would alter the admissibility of certain
evidence; or an expert might volunteer,
for the first time while on the stand,
heretofore undisclosed opinions. Under
these conditions and in the event that
something like that happens during the
trial, it is crucial to move for appropriate
relief, including dismissal or suppression
if necessary.

When the above example occurs and
preclusion of certain evidence or testi-
mony rendering continuation of trial
unnecessary is likely, it is important to
remember that Rule 4:25-8 is not appli-
cable. If the movant could have reason-
ably foreseen the need to exclude evi-
dence but nevertheless failed to follow
the procedure set forth in Rule. 4:46-1, it
would not be considered an abuse of dis-
cretion for the trial judge to deny such
motion as untimely. &2
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A Roadmap to the Effective Creation and
Preservation of the Record for Appeal

By Diana C. Manning and Kyle A. Valente

Within the last year, courts, litigants and
members of the bar were compelled to
adapt to an ever-evolving legal landscape in
the wake of COVID-19. The practice of law
itself soon acclimated to include remote
depositions, virtual hearings, and Zoom
video conferences. In the context of trial
advocacy, the pandemic has amplified
existing challenges of creating and preserv-
ing an effective record for trial lawyers.
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In response to the challenges present-
ed to the judiciary, the New Jersey
Supreme Court directed “the implemen-
tation of a two-phase approach to virtu-
al civil jury trials during the pandemic”
in its Jan. 7, 2021, Notice and Order.!
The Court’s order authorizes civil jury
trials to be held by virtual format across
the state with no consent requirement
as of April 5, 2021.2

It is against this backdrop that discus-
sion is warranted for trial lawyers navi-
gating the new normal. A roadmap to
effectively bolstering the record for
appeal necessarily involves anticipating
issues during discovery, pretrial proceed-
ings and through trial. The introduction
of remote technology platforms and the
absence of in-person proceedings do not
obviate the basic principles underlying
record preservation. Trial lawyers must
keep abreast of rule changes and amend-
ments while taking care to adequately
develop the factual record.

Depositions in a Remote World

While remote depositions have now
become commonplace, lawyers contin-
ue to struggle with effective use of
remote deposition technologies. Deposi-
tions provide parties with the opportu-
nity to elicit significant admissions and
to confront witnesses with critical docu-
ments. It is this well-developed record
that provides a party with the best
opportunity to establish a lack of disput-
ed material fact in order to obtain sum-
mary judgment., or admissions for use
at trial.’ In practice, however, the use of
exhibits has been greatly reduced given
the challenges of remotely presenting
documents to witnesses. This lack of for-
mality, not likely present if the deposi-
tion were held in person, can easily lead
to confusion or open the door to the
creation of disputed facts if there is not
a clear record of which document a wit-
ness was reviewing during the course of
a remote deposition.
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As lawyers have adapted, so too have
court reporters responsible for transcrib-
ing depositions. Most court reporters
offer tutorials for attorneys in present-
ing exhibits and effectively using their
remote technologies. Most will also
assist in pre-marking and presenting
exhibits that a lawyer intends to use at a
deposition. The extra layer of prepara-
tion necessary to effectively use remote
video technology is just as integral to a
successful deposition as the attorney’s
familiarity with the facts of a case.

The Record and Scope of Appellate
Review

Given that virtual civil jury trials will
be replacing traditional in-person court-
room trials and hearings—at least for a
time—lawyers must be aware of the
applicable rules of evidence and the
development of the trial court record.
Lawyers may be traversing a new tech-
nological landscape for purposes of
remote proceedings, but must still raise
objections and legal arguments as if in a
pre-pandemic, physical courtroom.
Although the setting is remote, the
record remains limited by the contents
set forth in Rule 2:5-4(a). Lawyers must
ensure that any objections, discussions,
and agreements are placed on the record
by the court reporter or appropriate
recording platform. A failure to do so
runs the risk of the issue being waived
on appeal. An appellate court cannot
appropriately review that which is not
recorded in the trial record.’

Similarly, those issues not properly
raised below are precluded from being
raised on appeal.® The practice point to
remember is that an objection must be
explicit, on the record, and made in a
timely fashion to be preserved.” Like-
wise, where a party does not object to
evidence at trial, any objections to the
admissibility of the evidence on appeal
will result in the application of a plain
error standard of review.®* Generally, the
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Appellate Division will not consider
points not preserved below as required
by the Rules of Court.’ Indeed, the
Appellate Rules now require the party
raising an issue to expressly identity
where each point raised on appeal was
raised and ruled upon in the trial court."

Maintaining the Virtual Record

Remote proceedings present chal-
lenges in adhering to principles com-
mon to trial advocacy. The remote
nature of the proceeding should not take
away from the formalities of the pro-
ceeding, and counsel should strive to
maintain a level of attention to detail as
if present in court. For example, while it
may be cumbersome to request a “virtual
sidebar,” counsel should not avoid this
virtual walk to the bench or else risk los-
ing the ability to raise the issue on
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appeal. Unfortunately, moments of “lag”
or frozen screens are common; but,
when this occurs, counsel must ensure
that the record reflects what occurred,
and that any rulings by the Court are
heard and reflected on the record.
Although expensive, obtaining a daily
transcript of remote proceedings may
assist in ensuring that testimony is being
accurately preserved, or to ensure that
critical rulings are reflected in the record.

All practitioners recognize that signif-
icant colloquy may occur with the
Court while formally “off-the-record” in
chambers. When in court, it is critical
that any arguments and rulings made in
this context are placed on the record
once counsel return to the courtroom.
The same is true of virtual proceedings.
Whether counsel may engage in tele-
phone conferences with the Court, or
even engage in remote discussions that
are not necessarily part of the formal
record, it is imperative that these discus-
sions and any rulings arising from them
be memorialized on the record to pre-
serve them for appeal. The same is true
of arguments raised in pretrial filings or
in limine motions. The remote nature of
the proceeding should not truncate the
parties” ability to fully develop the argu-
ments raised in written submissions to
ensure they are fully part of the record.

The failure to raise or argue an issue
at trial will likely subject the appealing
party to a plain error standard of
review." This high standard requires the
appellate court to disregard any error or
omission “unless it is of such a nature as
to have been clearly capable of produc-
ing an unjust result.”'? The failure to
object “suggests that trial counsel per-
ceived no error or prejudice, and, in any
event, prevented the trial judge from
remedying any possible confusion in a
timely manner.”"

Counsel should also be mindful that
preserving even minor issues is crucial to
preserving any appellate arguments
premised on cumulative error. The cumu-
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lative error doctrine recognizes that “the
cumulative effect of small errors may be
so great as to work prejudice.””* While
appellate courts will not simply “count
mistakes,”" the failure to adequately pre-
serve such issues will preclude considera-
tion of a cumulative error argument.

Motions in Limine and Pretrial
Exchange

Practitioners should be aware of the
Court’s recent adoption of Rule 4:25-8
governing in limine motions and pretrial
exchange procedures. The rule defines a
motion in limine “as an application
returnable at trial for a ruling regarding
the conduct of the trial, including
which
motion, if granted, would not have a

admissibility of evidence,
dispositive impact on a litigant’s case.”*
Its adoption comes in the wake of much
needed clarification around the func-
tion of in limine motions and to articu-
late concrete procedural standards for
civil practitioners moving forward.

Rule 4:25-8 is a codification of the
general proscription set out in Cho v.
Trinitas Regional Medical Center, which
held that a party may not file a disposi-
tive motion in the form of an in limine
motion shortly before trial.”” The new
rule authorizes the practice of filing such
motions and “defines and sets forth pro-
cedures for submitting, serving and
responding to motions in limine, includ-
ing various deadlines, page limits for
briefs, a requirement for timely rulings by
the trial court, the consequences of non-
compliance, and preservation of rights.”*

Notably, Rule 4:25-8(a)(1) makes clear
that a dispositive motion shall be filed in
a timely manner in accordance with the
rules governing summary judgment
motions."” Lawyers wishing to file in lim-
ine motions are also required to submit
them as “part of the pretrial exchange
subject to the timeframes of R. 4:25-
7(b).”* Given the significance of the pre-
trial conference under the Court’s Jan. 7,
2021 order authorizing virtual civil jury

trials, the Court’s ruling on how the trial
should proceed should be clearly
detailed in the pretrial order and any dis-
cussion of the issues should be done on

the record for preservation purposes.”

Ethics in a Virtual World

While few could have foreseen the
breadth and duration of the COVID-19
pandemic, the use of remote technology
has become the rule, and most courts will
no longer tolerate a reluctance to use
these technologies moving forward. Nor
has the “informality” of remote proceed-
ings allowed for the relaxation of the eth-
ical requirements that guide each lawyer’s
practice.” Given the prevalence of remote
technologies during the pandemic, one
must reasonably assume that use of these
technologies will likely fall under the gen-
eral ethical duty of competence imposed
on all lawyers.” Further, lawyers should
conduct themselves no differently in a
remote proceeding than they would if
personally appearing in court. Unfortu-
nately, anecdotes about attorneys appear-
ing in court from bed, or without profes-
sional attire, have become commonplace,
as some have improperly equated the per-
ceived informality of a remote proceeding
with the informality of daily life.*

Conclusion

Until our nation sees relief from
COVID-19, the business of the courts
and the lawyers who appear before them
will live online. Courts and lawyers have
performed admirably in adapting to
unprecedented circumstances, but all
must be mindful of the unique chal-
lenges presented by the use of remote
proceedings. The practices that have led
to success in the courtroom must be
adapted to the virtual courtroom or con-
ference room to ensure that a case’s
record is competently created and pre-
served. The professional obligations of
lawyers to the justice system and the
clients they serve require adaptation of
trial practice to a remote world. &2
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Technology for
Trial Attorneys
During the Advent
of Hybrid and
Virtual Trials

By Victor A. Afanador

Lawyers litigate cases for an extensive period of time prior to entering a court-
room to present their evidence before an in-person judge and jury. The current
COVID world has taught us that not everything can be in person and trial attorneys
must now focus on ways to use technology to succeed in their presentations. Most
courthouses, like the United States District Court for the District of New Jersey, high-
light their capability to support courtroom technology.' Gone are the days, however,
of using a lowly ELMO document projector that was introduced in 1988 to publish
materials to the jury.? Technology and this pandemic have transformed our work-
places and forced the most conservative of industries to adapt in order to continue
business.’

As a result of the pandemic and the Coronavirus Aid Relief and Economic Secu-
rity Act, previously underused video-conversation platforms such as Zoom, Face-
Time, Skype, WebEx, and Microsoft Teams have now become office mainstays in our
legal industry,* and they have essentially replaced all in-person meetings and legal
proceedings.’ Standing orders have been issued to outline the parameters of how
proceedings can be conducted in these formats.® The COVID-19 Pandemic has cre-
ated a challenge in our industry with how to operate jury trials. We are now forced
to confront our fears and adopt the technology to adapt the way we present our
cases before a jury.

Many of our Superior Court of New Jersey Vicinages have commenced training
on virtual trials as evidenced by several Continuing Legal Education classes being
offered within the last year to prepare trial practitioners for the commencement of
virtual jury trials. The training was a foreshadowing of things to come. On January
7, 2021, in a notice to the New Jersey State Bar Association, our Chief Justice of the
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New Jersey Supreme Court, Stuart Rabn-
er, issued an order commencing virtual
jury trials by Feb. 1, 2021, in five vici-
nages with consent of all parties.” On
April 5, 2021, that order was extended
to all counties in New Jersey.® The Court,
with the assistance of the Administra-
tive Office of the Courts, has even issued
a memo to the Assignment Judges and
Civil Presiding Judges outlining best
practices on electronic evidence in virtu-
al civil jury trials.’

If there was ever a time to focus on the
technology behind electronic discovery
and electronic evidentiary presentations,
it is now. The memo circulated to the bar
by Glen A. Grant, Acting Administrative
Officer of the New Jersey Courts, details
the electronic formats that should be
used in the presentation of evidence for
documents, images, video and audio
recordings.” Thus, now is the time to
grapple with our fears as trial attorneys
and try something new in presenting
your case to a virtual jury since everyone
will be learning the new system. The
Judiciary itself is aware that it makes little
sense to start trials if the trial attorneys
and litigants are not familiar with the
new virtual or hybrid virtual system. The
key is familiarity and a comfort level with
the new jury trial system for the practi-
tioners and judiciary.

The Virtual Tech Available

Depending on your budget, you can
enlist the services of many technological-
ly advanced litigation/trial support and
court reporting companies to facilitate
your presentation. The virtual deposition
should be your first step in outlining
your needs for trial preparation. Some of
these companies can assist you in evalu-
ating what new presentation avenues are
available for you beyond the ELMO. Mike
Bruzgis, Director of Business Develop-
ment at TransPerfect, a litigation support
company, stated in an interview, “We did
not have to change a lot from how we
were already set up.”"" Prior to the pan-
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demic, TransPerfect was already doing
virtual depositions and providing docu-
ment review support, and kept staffing
contract lawyers to help reviewing docu-
ments through document review plat-
forms.”? Thus, “[wlhen COVID hit last
year we converted reviews to an entirely
virtual environment.”"

TransPerfect’s main concern was set-
ting up everyone to work remotely and
still provide their clients with expected
security protections."* Their profession-
als and IT department set up ways to
ensure there are no security breaches of
client information.” They even created
their own live time document sharing
platform called TransCend that provides
an attorney in a video deposition with
the
exchange of exhibits with the witness in

“more robust control” over
a virtual setting.’ This is less cumber-
some than the screen sharing function
on other video platforms, and it allows a
witness to flip through the documents
once they have been released just like in
a live deposition or trial setting."” This
may be the type of technology that can
assist the virtual jury trial setting once
we are up and running.

Companies like TransPerfect have
been assisting in Electronically Stored
Information (ESI) discovery and deposi-
tion support services during the pan-
demic. In the past year, they have edu-
cated even more lawyers on practicing
law remotely.™

Virtual and Socially Distant
Courtrooms

The advent of the hybrid or virtual
jury trial is yet another journey many of
us have just started to embark upon as a
result of COVID-19. Paul Null, II, part-
ner of Precise, another litigation support
services company, has found a way dur-
ing the pandemic to help state Courts
develop their virtual and socially distant
courtrooms.” In a conversation with
Null, I learned that there are various
ways to set up a courtroom that respects

social distance requirements, yet facili-
tate an in-person proceeding with a live
jury.” However, this all depends on
space and your courthouse real estate.
Precise has conducted a wide range of
proceedings, including fully remote tri-
als and arbitrations, socially distanced
in-person jury trials, and hybrid remote
courtrooms where the judge may be
physically on the bench, but the witness-
es and experts are remote.” As expected,
the technology is not free, with some
permanent arrangements ranging from
$9,000-$13,000 per courtroom.?

Attorney Preparation

Despite these projects, many of us are
wondering when the full online jury tri-
als will really start and how do we, as trial
lawyers, prepare for and present them.
There are outlets available to foster dia-
logue on the subject, such as the Online
Courtroom project. #? This is a non-profit
task force consisting of litigation support
companies, trial consultants, and trial
research individuals. * During the last
year they have delivered free materials
and presentations on how to navigate
through a virtual trial process.” In fact,
last November they hosted a free online
summit.”* Even some Vicinages, like Pas-
saic County and its local Bar Association,
have been on the forefront of the hybrid
and virtual jury trial for over a year by
educating their local trial attorneys on
the available technology.” They have
even prepared mock direct and cross-
examination to take the sting out of a
remote formal setting and provide confi-
dence in practitioners. The result is that
the technology was embraced by the
judiciary and the bar.*®

The reality of the virtual jury trial is
here, but we must recognize its limita-
tions in keeping a jury’s attention and
remaining persuasive in the process
because “Zoom fatigue” is a real thing.”
Trial attorneys need to be prepared and
trained to present over video so as to
avoid juries going into the...zzzzzzz7z. §3
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Strategy is Key for
Opening Statements
and Closing Arguments

Attorneys Must Take Care to Remain Inbounds

By John L. Slimm and Jeremy J. Zacharias

During trial, strategic and tactical judgments are made by attorneys on behalf of their clients.
This is fully apparent during opening statements and closing arguments, which are used to
provide a roadmap for the jury to understand and comprehend the case at hand. This article
addresses the importance of forming a sound litigation strategy in preparing opening state-

ments and closing arguments; explains what can and cannot be said; and discusses objections
that can be made.
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Strategy for Opening Statements

On a basic level, opening statements
offer an opportunity for trial attorneys to
set the scene for jurors, introduce key dis-
putes in the case, and provide the impor-
tant road map on how the trial is expect-
ed to unfold over the next few hours,
days, or weeks. During an opening, coun-
sel should lay out for the jurors the pro-
posed witnesses for their case in chief,
how they relate to the parties in dispute,
and what they are expected to say.'

The fundamental purpose of opening
statements is to do no more than inform
the jury of the nature of the action and
the basic factual hypothesis projected,
so the jury may be better prepared to
understand the evidence.” Counsel must
be succinct and nothing must be said
during the opening which counsel
knows cannot in fact be proved or is
legally inadmissible.’?

Litigation strategy is fully present dur-
ing counsel’s opening statements.* Open-
ing statements offer a preliminary chance
to frame your client’s case in a way you
want the jury to hear it.* The opening
plays a vital role as to what impression is
left with the jury, so various considera-
tions should be remembered.

Credibility of your client and coun-
sel’s advocacy is also key during opening
statements. This is counsel’s first oppor-
tunity to demonstrate a mastery of the
facts of the case and is counsel’s oppor-
tunity to demonstrate confidence in the
client’s position. Therefore, the key
strategy is to overprepare for this first
impression.*

In addition, as is inevitable in litiga-
tion, bad facts exist. Good litigation
practice is to address bad facts early.’
The same is true when delivering an
opening statement. With opening state-
ments, it is best to address bad facts
early to lessen the effect of your adver-
sary’s arrow in their quiver. If the jury
hears about damaging facts or circum-
stances prior to those facts being used
against your client, the strength is less-
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ened and the damage is alleviated.®

The opening statement also provides
needed organization for the jury to fol-
low a road map of your case in chief.’
Commentators have noted that with
even the most straight forward cases,
the jury can get lost in the minutia of
the facts.” Presenting an effective road
map, starting with the opening state-
ment, will keep the jury engaged
because they will understand how cer-
tain facts control the case.

In sum, an effective opening argu-
ment is a key to aid jurors in understand-
ing the evidence." With complex cases,
such as a complicated professional mal-
practice trial, evidence can seem daunt-
ing for the average juror. Helping the
jury understand what evidence they will
be presented with during the case can
convince the jury early on of the merits
of your argument and may ultimately
decide the case in your client’s favor.

Strategy for Closing Argument

During closing arguments, trial coun-
sel has an opportunity to further advo-
cate on behalf of the client by remind-
ing the jurors how certain witnesses
testified and how certain key evidence
should be interpreted in favor of your
client. Counsel is afforded more liberties

during closing arguments, including
using inferences to further a point and
comment on the credibility of the
adverse party as well as both fact and
expert witnesses.'” The liberties that are
granted to counsel, however, are certain-
ly not absolute.

The closing argument presents an
opportunity for a litigator to be creative
with the established evidence and to
emphasize certain facts favorable to your
client’s position.” Closings are only as
good as the preparation afforded to it. It
must draw on certain inferences elicited
from the evidence, it should capitalize of
the strengths of your client’s case, and it
should downplay the weaknesses that
are inevitably present and which were
brought out during trial testimony.” The
closing should also appeal to the com-
mon sense of the jury to reach a verdict
in favor of your client."

During the closing argument, favor-
able evidence should be front and cen-
ter. Without providing a complete
recitation of the trial testimony, counsel
should present the testimony in a way
that the jury will clearly see how benefi-
cial certain facts are for your client.” As
important as highlighting favorable
evidence is, however, the closing argu-
ment also provides an opportunity for
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During the closing argument, favorable evidence should be front and
center. Without providing a complete recitation of the trial testimony,
counsel should present the testimony in a way that the jury will
clearly see how beneficial certain facts are for your client.

counsel to highlight the weaknesses in
your opponent’s case."

By the time the case goes to trial, dis-
covery is complete, depositions of the
parties and witnesses are taken and lia-
bility and damages expert reports are
exchanged. A prepared litigator can
forecast the testimony that will be given
during trial by the witnesses." There-
fore, prepare a draft closing by using the
evidence that will be presented at trial
and the testimony already elicited from
the witnesses. This draft closing, of
course, will be edited and tailored as the
trial proceeds, but this will solidify your
client’s theory of the case presentation
before the case enters trial.”

An effective closing argument is con-
cise. Counsel should focus on the most
important evidence to fully engage the
jury. An effective closing should begin
strong and end strong as primacy and
recency is key .

What Cannot Be Said During Opening
Statements and Closing Arguments
Shifting from what can be said during
opening statements and closing argu-
ments, we must now address what can-
not be said. During opening statements,
counsel should not argue the case in
chief.” This should be saved for closing
argument. If counsel attempts to present
argument during the opening state-
ment, this should be met with a swift
objection from your adversary that will
be sustained by the trial judge. Counsel
will lose the credibility of the jury early,
and the panel will see this as counsel’s
attempt to gain an unfair advantage
before the crux of the trial even begins.*
During opening and closing state-
ments, counsel should refrain from
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attacking opposing counsel.” Not only is
this highly objectionable, but counsel
will immediately lose credibility with the
jury for this tactic.** For example, coun-
sel should not comment on an adver-
sary’s motive or character and should
not comment on an adversary’s litiga-
tion tactics.® To this end, New Jersey
Courts have repeatedly held that trial
counsel is not free to indulge in unjusti-
fied aspersions of opposing counsel and
shall not accuse opposing counsel of
“poisoning the minds of the jurors.”*

Counsel’s arguments during closing
arguments are expected to be passion-
ate. At the same time, however, argu-
ments should be fair and courteous,
grounded in the evidence, and free
from any potential to cause injustice,
such as unfair and prejudicial appeals to
emotion.”

During closing arguments, counsel
also should not focus on a party’s finan-
cial or insurance status.” For example,
counsel should refrain from suggesting
to the jury that an adverse verdict may
lead to financial ruin of your client or
would adversely affect your client’s rep-
utation.” Doing so would be prejudicial
to the other party, and even if success-
ful, would likely constitute reversible
error before the Appellate Division.*

In claims for punitive damages, coun-
sel should not argue to the jury that a
punitive damages award presents an
opportunity to send a message to deter
the defendant and others from this type
of conduct.’ Counsel cannot urge a jury
to increase a punitive damages award in
order to enhance the general deterrence
of others.*

Counsel’s failure to observe the rules
of the road pertaining to openings and

closings can make an otherwise
winnable case fodder for a mistrial, a suc-
cessful motion for a new trial, or lead to
an appellate reversal. For openings and
closings, counsel should keep it simple:
address any potential weaknesses and
present a roadmap for the jury to easily
follow. Do not risk weakening your
client’s case by saying something that is
clearly objectionable or will result in a

mistrial, appeal or curative instruction.

Objections Made During Opening
Statements and Closing Arguments

Litigation strategy is fully in play with
regards to objections made during open-
ing statements and closing arguments.*
The timeliness of an objection is crucial
to a case, and if trial counsel waits until
their adversary is finished with an objec-
tionable statement to lodge an objec-
tion, the judge may determine that the
objection is too little, too late. Therefore,
for strategic purposes, if there are poten-
tial violations of the rules of opening
statements or closing arguments, such as
deliberate character assassinations of the
parties or fact witnesses or arguing facts
clearly not in evidence, it is best to
object and allow the trial judge to deter-
mine whether a curative instruction or a
mistrial will be necessary.*

With regard to comments made by
counsel during summation, questions
have arisen regarding whether objec-
tions must be made every time an adver-
sary makes a statement about the evi-
dence. The Appellate Division has
recently held that if a party does not
object to the challenged statements at
trial, the Appellate Division had to
review for plain error the trial court’s
decision allowing the statement to be
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made to the jury.” In reviewing a chal-
lenge to counsel’s summations, the
Appellate Division will presume that
opposing counsel will object to summa-
tion comments which unfairly charac-
terize the evidence, and consider the
failure to do so “as ‘speaking volumes
about the accuracy of what was said.””*

The Appellate Division has held that
the “[f]ailure to make a timely objection
indicates that defense counsel did not
believe the remarks were prejudicial at
the time they were made,” and it “also
deprives the court of the opportunity to
take curative action.”*” Thus, where
defense counsel has not objected to an
adversary’s summation comments, the
Appellate Division will not reverse
unless plain error is shown.*

The Supreme Court has recently
reviewed the well-settled parameters of
permissible comments that can be made
during a summation.”” The Supreme
Court stated the following:

[C]ounsel is allowed broad latitude in
summation. That latitude is not without
its limits, and counsel’s comments must
be confined to the facts shown or rea-
sonably suggested by the evidence intro-
duced during the course of the trial. Fur-
ther, counsel should not misstate the
evidence nor distort the factual picture.
Within those limits, however, [c]ounsel
may argue from the evidence any con-
clusion which a jury is free to reach.
Indeed, counsel may draw conclusions
even if the inferences that the jury is
asked to make are improbable....*

Accordingly, although attorneys are
given broad latitude in summation, they
may not use disparaging language to dis-
credit the opposing party or witness, or
accuse an opposing party’s attorney of
wanting the jury to evaluate the evi-
dence unfairly, trying to deceive the
jury, or deliberately distorting the evi-
dence.* If counsel deviates from the
parameters of permissible content dur-
ing summation, this will be met with an
appropriate objection.
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Last, it must be kept in mind that an
attorney’s remarks, made in closing, can
constitute binding admissions against a
party they represent.*” The admissions of
counsel at trial may limit the demand
made or the setoff claim.*

Conclusion

Opening statements and closing
arguments are a part of the attorney’s
legal strategy which should be carefully
developed in order to achieve the
client’s objectives. * Care should be
taken to stay within the bounds of zeal-
ous advocacy when making an opening
statement or closing argument. Attor-
neys can argue their client’s position,
staying within the bounds of what is
permissible in opening statements and
summation. An attorney needs a good
understanding of what is permissible
and appreciate the necessity to form a
sound ligation strategy in preparation
for openings and closings. 62
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Essenhél Tips to Effectively

ince the advent of story-
telling—be it through books,
television, theater or cine-

ma—everyone loves a good

cross-examination. Who can

forget Humphrey Bogart on
the stand breaking down over strawber-
ries in The Caine Mutiny? While I may
be dating myself and could have opted
for a more recent example, you get the
point. However, not every cross (or
many crosses) end in the emotional
breakdown of the witness—and that is
not only OK, but normal. The goal is to
be effective, and to do that it comes
down to preparation—there is no substi-
tute. Here are some tips to make your
next cross of an expert more effective.

ED KOLE is a share-
holder and chair of the
business litigation
Department at Wilentz,
Goldman & Spitzer, PA.
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by Edward T. Kole

1. Know Your Subject

While this topic may seem obvious, like everything, it comes down to your
level of dedication to the cause. Years ago, we were left with what we sought in
discovery, as permitted by the applicable court rules. Today, the sky is the limit
(or in other words, the internet is your ally).

Step one, seek all materials the court rules permit through interrogatories and
document demands (check for differences depending upon federal versus state
court, and which district you are in, if in federal court).

Step two, use the internet. Check the expert’s website. Find matters the expert
has worked, legal and otherwise. Look at court dockets in other matters; pull
motions involving the expert’s testimony. Contact attorneys who were involved
in cases the expert was involved—try to get deposition/ trial transcripts and/ or
reports either filed with a court or through such attorneys.

And then of course find out the expert’s predilections, if any, and their rela-
tionship with present counsel, their prior positions on the same topic and ten-
dency to be on one side or the other.

2. Educate Yourself on the Subject Matter

You may not be a financial guru or have an advanced degree in physics, but you
need to have a grasp of the subject matter. Sit down with the documents and your
expert to understand the subject matter. If you do not understand what you will
be asking your opponent’s expert, your chances for success drop precipitously.

3. Expert Deposition
Taking of an expert’s deposition is often like playing poker—one does not
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show their hand until necessary. Given that this article is
directed to cross examination at trial, the traditional game
plan for the deposition should be to lock the expert in to
their qualifications and report.

Go through the qualifications exhaustively and particu-
larly the expert’s experience with respect to the subject mat-
ter at hand. Just because that person has expertise in an area
does not mean that person is an expert in the matter at issue.

Go through the expert’s writings—make sure you identify
all such writings (for further review by you). In addition, go
through the expert’s prior engagements—name of the matter,
nature of the matter, what was the opinion, which side did
the expert take, was the opinion accepted or rejected, were
there any reports, deposition and/or trial testimony, did the
expert submit any certifications in the matter and who won
the matter. Also, check to see if any courts have stricken the
expert’s opinion because the expert was not sufficiently qual-
ified or the opinion was a net opinion. If so, consider whether
the expert’s opinion at issue has the same deficiencies.

Next lock the expert into their opinion. Confirm that the
opinion is solely the issue stated in the report. Often parties
seek to extend an expert’s opinion—the opinion however is
limited to what was provided in the report. Lock down the
opinion.

Confirm what the expert reviewed and did not review in
preparation of the report, with whom did they speak, and
the substance of such conversation. Also, confirm the infor-
mation and documents the expert typically reviews in ren-
dering the type of report at issue and determine whether he
was missing any of that information or documents for that
particular report. Furthermore, inquire as to whether there
were any facts of which the expert had no knowledge and
whether such knowledge would have impacted his opinion.
Similarly, confirm whether the expert received everything
requested from the attorney or party that retained them.

Next, confirm the analysis or reasoning used by the expert
as stated in the report. And, feel free to use hypotheticals (i.e.,
how would the opinion change if this or that happened?).
However, do so from all aspects—try not to tip your hand.

4. Analyze the Data and Consider Motions in Limine

Motions in limine can be an extremely effective way of
attacking or limiting your opponent’s case. Such motions
are not limited to the traditional “net opinion” application
which has been well documented in many a case, article and
treatise. Rather, by way of example, consider whether your
adversary provided an expert report for every issue for
which an expert is needed. If not, you may have a basis to
strike those claims or the entry of any evidence related to
such claims.
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5. Prepare Your Cross Outline
Everyone loves the thought of a Perry Mason moment.

However, not everyone is Perry Mason, and preparation

eliminates risk. Therefore, write out your cross outline. Here

are some general thoughts:

A. digest the deposition transcript (using excerpts from the
deposition) by page and line, and then organize by sub-
ject matter;

B. outline the report and all data, by page, and then organ-
ize by subject matter;

C. outline your approach/theme—what do you want to
accomplish and how do you plan on laying it out? Tell
your story as you want to tell it, in the order you want to
tell it;

D. write out the questions based on your approach using the
expert’s deposition testimony and expert report;

E. use leading questions.

6. Showtime
A. Voir Dire
Everyone has the right to question the expert about
their qualifications. Do not go over all the questions previ-
ously asked by your opponent. It gets you nowhere, annoys
the Court, and adds gravitas to the expert. There is no
shame in asking no questions, if none is to be asked. That
said, if you have questions, ask only the questions that
count—showing the expert is not qualified on the issue at
hand and/or limiting the scope of the expert’s testimony.
B. The Cross
All of your preparation is now done and it is your time
to complete the job. Here are some tips for you to consider:

i.  Brevity is essential. You want the judge or jury to
retain the core points. The longer you take and more
extraneous information you go over, the less likely
you will be effective;

ii. Hit the issues you need to hit. Pick out the major
points you want to make and make sure they are
built into your outline and cross to effectively make
those points. You do not want your three main
points to get lost in six other less-important ones;

iii. Pace yourself. While you need to be brief, cross-
examination is not a sprint. You control the pacing
of the questions—allow time for your audience to
comprehend the question and answer;

iv. Control your witness. You should only ask leading
questions (for style points, the answers should be all
yes or all no). Explanations are not for cross. If the wit-
ness looks to explain, attempt to address it yourself in
the first instance (Sir, please just answer my question.
Your attorney will be able to ask you any follow up
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vi.

they want in a few minutes). If that
fails, ask the judge for assistance. If
the judge allows the expert to ampli-
fy his answer (which happens on
occasion, usually in bench trials), do
not argue with the judge—some-
times you just need to roll with the
situation;

Do not restate his direct testimony.
Unless you are stating a point and
then immediately contradicting
that point, do not reaffirm the
expert’s testimony. You will only
bolster that testimony by allowing
the judge or jury to hear it twice;
Use demonstratives, if applicable.
Technology, video and graphics are
great. Often though, the economics
may not allow it. If they do, consult
with a specialist early to explore
options and tech support. But,
whether the economics permit it or
not, you still may want to go old-
school. By way of example, take the

vii.

giant pad on the easel and your
marker and enjoy the moment.
Break down the expert’s damage
claim piece by piece, and then
reconstruct it. It can be very power-
ful to use the expert’s own numbers
and then their testimony on cross to
modify or eliminate their position
on paper in front of the judge and/or
jury. Also, remember to mark the
fruits of your labor into evidence;
Use of deposition testimony or doc-
uments to cross-examine are effec-
tive tools at attacking the expert’s
credibility if done right. Remember
your witness can only say yes or
no—this is not a time for the wit-
ness to explain their testimony or a
document. Rather, it's your time to
besmirch their testimony. This is
how you do it:
Q. Madam, let me show you the tran-
script of your deposition from
March 1, 2021. You understand

that you were under oath when you

gave such testimony, correct?

Q. Let me refer you to page 59, lines 3
through 16. [Make sure the witness
and judge have that testimony in
front of them and then you read the
question and answer to the witness|

Q. That’s what it says, correct?

By doing this, you effectively
cross the witness with their prior
testimony without allowing an
explanation. You would do the
same thing with documents; and

viii. Grand finales can be overrated, but

you do not want to end on a “who
cares” moment. Therefore, try to
end on a significant point you
want the judge or jury to take away
from the cross.

In sum, cross-examination can be fun

and more importantly effective—the

devil however is in the detail—prepara-

tion, preparation, preparation. 62
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Practical Considerations for
Presenting Deposition Testimony
at Trial

By Roy Alan Cohen and Rahil Darbar

he French Philosopher Voltaire once said that “the secret of being
boring is to say everything.” Often, lawyers spend years on discovery
and trial preparation, and then must decide how best to present the
evidence, make their case, and keep jurors interested and engaged. Trial
lawyers who fail to heed Voltaire’s advice do so at their peril. The
practical tips in this article will assist trial lawyers in making strategic
decisions on how best to present deposition testimony to a jury.
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Jurors’ expectations of a trial are often
molded by what they see in movies and
on television. Many picture compelling
arguments and opening statements, dra-
matic cross-examinations, courtroom
theatrics, and impressive witness testimo-
ny. Many jurors are then surprised and
disappointed when forced to sit through
a cumbersome and lengthy selection
process, and substantial down time that
comes with either in limine motions,
early evidence challenges, and delays
associated with witness presentations.

Those who deal with trial practice
know full well that much of what hap-
pens can be tedious and uninteresting.
Aside from lawyer commentary in open-
ing statements or closing arguments, the
civil trial is all about the presentation of
facts for the jury’s consumption. Those
facts are presented through live fact and
expert witness testimony, recorded
video testimony, reading deposition
transcripts, or introducing documentary
evidence. Unfortunately, anything other
than live testimony lacks the magic that
jurors expect from their favorite Netflix
legal drama.

This dose of reality can be disconcert-
ing and result in juror disengagement,
particularly when deposition testimony
is presented either by way of video
record or read-in testimony. Juror disin-
terestedness is even more a risk during
the pandemic as courts mull virtual tri-

als and remote testimony. Keeping
jurors invested is an art form and the
development and presentation of engag-
ing deposition testimony will play a crit-
ical role in a trial lawyer’s success. This
article explores practical tips for litiga-
tors and trial lawyers.

It is essential that trial
lawyers consider and
follow a strategy for
conducting depositions
as if that testimony will
be the only opportunity
to obtain and present
certain essential facts
to prove that part of
the case.

1. Strategy for Taking Depositions—

Think Trial at the Outset

Most lawyers view deposition testi-
mony as simply one small part of the
search for facts in the discovery process
rather than the actual testimony present-
ed to the jury. A deposition may be the
only evidence a jury will hear from a wit-
ness during trial. Testimony taken from
out-of-state witnesses are essentially trial
depositions because most are not within
the subpoena power of New Jersey courts
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in Morristown. He is a certified civil trial attor-
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and cannot be compelled to appear.’
Under the New Jersey Court Rules, the
deposition of a witness may be used by
any party for any purpose if the court
finds that the appearance of the witness
cannot be obtained because of death or
other inability to attend or testify. The
inability to testify includes such factors
as age, illness, infirmity, imprisonment,
or if the witness is out-of-state and the
party attempting to introduce the testi-
mony cannot subpoena the individual.?
Whichever way this happens, the trial
lawyer must rely on deposition testimo-
ny, the authentication of documents at
the deposition, and, perhaps equally
important, the reliability and admissibil-
ity of those documents by the court.

It is essential that trial lawyers consider
and follow a strategy for conducting dep-
ositions as if that testimony will be the
only opportunity to obtain and present
certain essential facts to prove that part of
the case. Failing to conduct a direct or
cross examination the same way one
would for trial can be fatal to admissibili-
ty at the time of trial. Perhaps more
important, not planning out how the
substance will come across may just make
the testimony so dull and uninteresting
as to actually negate its value. Good trial
lawyers never make this mistake.

2. Live or Video-That is the Question
Most lawyers agree that live in-person
testimony is preferred over canned testi-
mony, and the video recorded testimony is
better than a paper transcript. Why?
Because reading testimony is just plain
dull. Any trial lawyer who has suffered
through page-line designations and then
had to read the testimony themselves or
with a partner, and any juror who has
stayed awake long enough to listen, will
confirm just how deathly boring it is.
Video testimony is more engaging. Howev-
er, every rule has an exception, and here it
depends on the witness. If the person to be
deposed provides necessary testimony, but
will make a poor witness, then the paper
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transcript may be the best way to go.

If the witness is conducive to visual
presentation, then there should be no
debate over the decision to preserve tes-
timony using video record, which has
become so much more popular and
accepted over the last year. Lawyers can
review the transcript and video and
decide whether the testimony is com-
pelling enough to present to the jury on
tape or simply read into the record.
Either way, whether testimony is pre-
sented live or by way of video testimony
through direct or cross-examination, the
same preparation is essential to success.

Even more care needs to be taken
with the remote use of documents as
exhibits during these depositions. The
only thing less interesting than remote
witness testimony is remote witness tes-
timony about documents. Using split
screen computer graphics that matches
testimony to highlighted portions of a
document, and pointedly examining
the witness on key phrases can be
extraordinarily effective. Jurors will
hang on the words of witnesses who tell
the story using visual confirmation of
that testimony, and the planning and
associated expense will pay dividends.

3. Deposition Readings-Less is More
Two rules—when reading testimony,
keep it simple, and less is more. No one
loves a lawyer or a client who talks too
much or is repetitive. Planning witness
questions and answers with the ultimate
trial in mind will make transcript read-
ings most useful to jurors. If concise
questions and answers are not possible
in the first round of deposition testimo-
ny, then practitioners should think
about a summary set of questions at the
end of the deposition during cross-
examination. Much like television inter-
views, the objective should always be to
obtain relevant soundbites that make
the point in a meaningful way.
Streamlining deposition readings in
this way will also make trial preparation
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easier. Remember that trial counsel must
confer and exchange relevant pre-trial
information with adversaries seven days
before trial, including a list of witnesses
and the proposed deposition readings
by page and line number.? By the time
that both parties have designated testi-

Knowledgeable,
charismatic and
engaging witnesses
usually come across well
in person, can command
the room when
speaking, and likely tip
the scale, particularly
where a battle of the
experts makes the
difference between a
win and a loss.

mony, and the judge has ruled on the
admissibility of that testimony, the tran-
script process can be cumbersome.
Avoiding this long, drawn out, exhaust-
ing process for the judge and jurors by
capturing the testimony in short, con-
cise questions and answers is critical.
With testimony provided in this way,
trial judges will likely grant a motion to
strike the longer duplicative testimony
often offered by an adversary to distract
from the critical evidence.

4. Presenting Experts by Video
Deposition at Trial-The Good, the
Bad, and the Ugly
Often, experts are essential to proving

and defending many aspects of techni-

cal, scientific, or medical-related claims.

The New Jersey Rules of Evidence permit

a witness to testify as an expert where

scientific, technical, or other specialized

knowledge possessed by the expert will
assist the trier of fact to understand the

evidence or to determine a fact in issue.*
Of course, to be admitted, the subject
matter of the expert must be qualified
and the expert’s testimony must be out-
side the knowledge of the average juror
and be reliable.®

For many years, the challenge for
trial lawyers has been whether to bring
experts to testify live or offer preserved
testimony by way of deposition. Most
times, availability, scheduling, sequenc-
ing, and expense are the determinative
factors. Often, testimony must be taken
out of logical sequence because of the
expert’s schedule, and at other times,
the expert’s testimony is delayed
because of courtroom issues or other
witnesses’ schedules. Live testimony is
occasionally aborted and expert deposi-
tions need to be taken at the last minute
during trial and presented the following
day. This adds complexity to the presen-
tation of a case by both sides.

Having an expert witness testify at
trial has definite advantages. There is no
question that a live witness has a better
opportunity to bond with the jury, be
interactive in terms of questioning, and
addressing substantive challenges as they
arise. There are more effective teaching
moments, and, perhaps most important,
opportunities to correct course with the
inevitable changes that come with the
dynamics of a trial and responding to
opinions expressed by other experts.
Knowledgeable, charismatic and engag-
ing witnesses usually come across well in
person, can command the room when
speaking, and likely tip the scale, particu-
larly where a battle of the experts makes
the difference between a win and a loss.

Those same experts can also carry the
day and command the room during
video depositions, but an equal if not
greater amount of time must be spent in
preparation, both before and at the dep-
osition. Since the deposition will be the
only testimony that the jury will hear
and there is no opportunity to correct
that testimony, it must anticipate all
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objections and be cleanly taken to avoid
any motions to strike based on qualifi-
cations and substance. First, the expert’s
report must be comprehensive, factual-
ly supported, and reach adequately
founded conclusions to avoid any chal-
lenges. Second, the testimony must be
structured to anticipate all possible per-
mutations associated with how the
expert evidence will come out from the
other side. Third, demonstrative evi-
dence must be carefully considered with
objections resolved before the testimo-
ny, to avoid evidentiary objections that
can either limit or gut the transcript.
Fourth, developing a defined plan for
testimony is essential to make sure that
all points are covered, but be careful
about creating an obvious script.

New Jersey Court Rules do allow par-
ties to preserve the testimony of an
expert by way of deposition, and then
the use of that expert live at trial.
Courts deem it unfair to preclude the
preferable live testimony if the expert is
available.® This provides an opportunity
to review and assess whether the
expert’s testimony would be more effec-
tive in-person or as it appears on video,
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and to flush out an adversary’s cross-
examination and objections. Where
such a deposition is taken for use in lieu
of live testimony, all evidentiary objec-
tions must be made during the deposi-
tion, and the parties must move on
those objections within 45 days of the
deposition’s completion.” Likewise, the
audio and video must be edited under
the court’s rulings. If the lawyer then
has the expert testify live, direct cross-
examination will need to be retooled,
particularly if there are questions about
keeping the expert testimony limited to
the subject matter and the four corners
of the expert report. This can be a very
effective strategy and there is a signifi-
cant expense associated with presenting
the expert twice, but may be worth-
while in the right case.

5. Closing Thoughts

Most successful trial lawyers are sto-
rytellers who use witness testimony to
bring jurors along for the ride. In the
end, it is those witnesses who tell the
story, who allow jurors to match facts
with law, and who convince jurors that
one side is more compelling than the

other. Those conclusions are compelled
by the impact of the key fact and expert
witnesses presented by each side.
Whether those witnesses are presented
live or by way of deposition testimony,
there are certain essentials required to
keep the jury engaged in the story and

pave the way to a successful result. s
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n the course of a litigation, parties often
agree that as part of discovery certain
sensitive documents and testimony should
be treated as confidential, and not disclosed
beyond those associated with the case.

Especially in commercial litigation, the parties may ask the court to enter a con-
fidentiality or protective order, to restrict the disclosure of such things as a party’s
financial information, trade secrets, confidential research, business plans or other
commercially sensitive information.' Because discovery and discovery-related mat-
ters are not subject to public access, they are ordinarily protected from disclosure to
the public.?

And while the parties can agree or be ordered not to disclose confidential infor-
mation obtained in discovery, a confidentiality order does not guarantee that the
same material designated “confidential” in discovery will be protected from disclo-
sure if used in connection with or as part of a trial.’?

By contrast, a trial is a public proceeding.* Accordingly, the public, under the First
Amendment® and common law,® has a right of access to civil trials and trial-related
court filings. Stated differently, where it comes to restricting access to court proceed-
ings, the thumb is on the scale favoring disclosure of trial-related documents and
testimony based on the right of public access.”

In the face of the presumption that the public is entitled to access to court pro-
ceedings, both New Jersey state and federal courts recognize that there may be a legit-
imate need to restrict the public from access to certain materials, including those
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While there is no specific guidance as what should be included in a State Court
motion to seal, it is clear that the trial judge “must review each document
individually and make findings with regard to why the presumption of public
access has been overcome.”

related to a trial. However, it is up to the
party who seeks to protect the disclosure
of confidential information to ask a
court to seal that information. The mov-
ing party “must show that the ‘material
is the kind of information that courts
will protect and that the disclosure will
work a clearly defined and serious injury
to the party seeking closure.””®

In determining whether to restrict
public access, the courts engage in a flex-
ible balancing test, depending on the cir-
cumstances of the case, to determine if
the nondisclosure sought outweighs the
public’s presumptive right to access.’

Against that background, courts look
to seal only that specific passage of a
document, or portion of testimony that
may warrant protection from disclosure.

The party seeking to prevent disclo-
sure must demonstrate why each docu-
ment or other trial evidence overcomes
the presumption of openness at trial. It
is then up to the court to issue detailed
findings granting or denying the appli-
cation to seal.

In the context of trial-related matters,
all applications to seal take advance
planning and cooperation between
counsel. It is a tedious and time-con-
suming activity, to say the least. Plan-
ning includes early identification of
what specific evidence a party seeks to
protect from disclosure at trial, timely
raising the issue with the court.

As discussed below, there are some
similarities and some differences in the
procedures of state and district Courts
regarding sealing.

New Jersey State Courts
State Courts address the sealing of

court records by way of Court Rule 1:38-
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11. The state rule allows for the sealing
of court records upon a showing of good
cause."

As to what constitutes good cause,
that is a two-part analysis. First, the seal-
ing party must demonstrate that the dis-
closure will likely cause a clearly-defined
and serious injury to a person or entity.
Second, that affected person or entity’s
interest in privacy must substantially
outweigh the presumption that court
records are open to public inspection.™
In the end, the party seeking to seal
bears the burden demonstrating by a
preponderance of the evidence why the
records should be shielded."

While there is no specific guidance as
what should be included in a State
Court motion to seal, it is clear that the
trial judge “must review each document
individually and make findings with
regard to why the presumption of public
access has been overcome.”"

To assist in that effort, the motion
should include at the very least the doc-
uments to be protected from disclosure
and an affidavit by one or more persons
wherein they describe, among other
things, the efforts to keep information
protected and detail what specific injury
would likely befall the party should the
confidential information be disclosed.

Where a party believes there is a need
to seal particular pretrial and trial mate-
rials or trial testimony, an early pretrial
conference should be requested. At that
time, the parties can discuss with the
trial judge the need to seal and suggest a
plan and procedure for doing so.

It is important to note that notwith-
standing a sealing order, it is not neces-
sarily permanent. Any person or entity
may move to unseal." In such a circum-

stance, although not the moving party,
it remains the burden of the party who
seeks to prevent the disclosure to prove
by a preponderance of the evidence that
good cause continues to exist for the
sealing.”

New Jersey District Court

The District Court employs a more
robust and detailed procedure for the
sealing of judicial proceedings and
records under Local Civil Rule 5.3.

And like the State Court, the District
Court has an obligation to ensure the
balance between the presumption of
public accessibility and protection of
legitimate confidential information of a
party.*

An advantage in the District Court is
each civil action is assigned to a magis-
trate judge with whom the parties peri-
odically meet. This, in turn, enhances
the opportunity to alert the court of a
forthcoming motion to seal materials as
part of the mandatory final pretrial con-
ference under Fed. R. Civ. P. 16 and as
part of the joint final pretrial order.”

In contrast to the State Court process,
the local rule sets out in great detail the
procedures for sealing.

To begin with, no documents may be
filed under seal unless a confidentiality
order has been entered.'” Thus, in the
absence of a confidentiality order, the
District Court may reject the temporary
sealing of documents or any applica-
tions to seal.

Next, the underlying document or
documents that a party seeks to file
under seal, i.e., brief, exhibit, or affi-
davit, is filed via the District Court’s
Case Management/Electronic Case Fil-
ings system, in unredacted form."
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Keep in mind that the motion to seal and supporting papers will be publicly
available and specially posted in court’s Public Access to Court Electronic
Records system. Consequently, references to the confidential material which are
sought be protected should be carefully stated in general terms.

As part of the ECF filing, there will be
a prompt asking if the materials are
being filed under seal. When this
prompt is checked, the filed materials,
in unredacted form, will be temporarily
sealed and not publicly available, pend-
ing a decision on the motion to seal.
Importantly, if the prompt is not
checked, the filing will become available
for immediate public review. Later
efforts to claw back the public filing and
re-file may not be successful as it ordi-
narily requires a court order.

Once those papers are electronically
filed, it triggers the obligation to file a
separate motion to seal.”

Unlike other motions in the District
Court, no supporting brief is necessary,
unless a party believes that it would
assist the court.”

While the motion to seal does not
require a brief, it does require other fil-
ings. The first is an affidavit or its equiv-
alent, based on personal knowledge that
sets out for each document (or group of
similar documents) the nature of the
materials; the legitimate private or pub-
lic interest which warrants the relief
sought; the clearly-defined and serious
injury that would result if the relief
sought is not granted; why a less restric-
tive alternative to the relief sought is not
available; any prior order sealing the
same materials in the pending action;
and the identity of any party or nonpar-
ty known to be objecting to the sealing
request.”

What the
include for each objection to seal, mate-

is more, index must
rials to which there is an objection, the
basis for the objection, and if the mate-
rial or information was previously sealed
by the court in the pending action, why
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the materials should not be maintained
under seal.” Appendix U to the Local
Rules provides a template index.*

The detailed affidavit and index serve
as the foundation for the court’s accept-
ance, denial or modification of the
application to seal. This facilitates the
court’s review, as the Third Circuit has
instructed District Courts that they must
conduct a document-by-document
review to determine if material should
be sealed.”

The motion to seal must include pro-
posed findings of fact and conclusions
of law in a proposed order to seal.”® This
proposed order serves to further assist
the court who is required to articulate
specific findings which serve to over-
come the presumption of disclosure.”

Additionally, the motion to seal is
not filed until 14 days after the comple-
tion of briefing of the underlying
motion. The timing of the motion to
seal is intended to allow the parties to
marshal all references to the same confi-
dential information by all parties. By
way of illustration, where one party
moves in limine to bar an expert and the
“trade
secrets,” the motion to seal is filed not

in limine motion references

later than 14 days after the last motion
papers for the in limine motion, e.g. reply
brief.”® Moreover, the application to seal
is a single consolidated motion by all
the parties.” Again, all references to
same confidential information are
culled for consideration regardless of
which party referenced the confidential
information.

Keep in mind that the motion to seal
and supporting papers will be publicly
available and specially posted in court’s

Public Access to Court Electronic

Records system.* Consequently, refer-
ences to the confidential material which
are sought be protected should be care-
fully stated in general terms.

Should a motion to seal not be filed
within the 14-day deadline, the court,
without notice, may direct that the tem-
porarily sealed filing in unredacted form
be publicly available.*’ Thus, attention
to timely filing the motion to seal
should be of paramount concern.

Not later than 14 days after the court
issues its order and renders its findings
and conclusions on the motion to seal,
an amended redacted copy of underly-
ing papers conforming to the order must
be filed.*> The public then has access,
albeit limited, to the unprivileged por-
tion of the judicial record.

Like State Court, the local rule further
provides that a litigant who is not an
original party to an action may chal-
lenge the motion to seal at the time it is
filed, or later.*® The burden of proof
remains on the party who seeks to pro-
tect from disclosure to demonstrate why
the materials should be restricted from
public disclosure.

Conclusion

In sum, there are several takeaways
regarding the sealing of court records in
the context of trial.

First, the mere fact that a discovery
confidentiality order is in place restrict-
ing the disclosure of confidential infor-
mation does not ensure that a court will
agree to seal that same material when
used at trial. The court applies a more
rigorous standard to sealing confidential
materials, i.e., a presumption of disclo-
sure. This is so because the public has a
well-settled right to access to the court-
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room and related judicial records.

Second, a party who seeks to restrict
access to documents or testimony at
trial always bears the burden of demon-
strating, by competent evidence, that
the protection of legitimate confidential
information of a party outweighs the
public’s right to access.

Third, after a document-by-docu-
ment review, a court in ruling to seal
materials must detail, usually as findings
of fact and conclusions of law, the rea-
sons for sealing.

Lastly, a litigant or non-party—
before, during or after trial—has the
right to challenge the sealing of docu-
ments or testimony. And the burden
remains on the party who looks to seal
to show why sealing is warranted. 52
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INNOVATE OR DIE

Adapting to the Virtual World and Using It
to Tell Your Client’s Story at Trial

By Rich Lomurro

“Innovate or die, and there’s no innovation if you operate
out of fear of the new or untested.”
Robert Iger, The Ride of a Lifetime: Lessons Learned from
15 years as CEO of the Walt Disney Company

he recent pandemic has forced us to think differently. The way we
developed our cases for trial was often in person and intimate. Now,
it is possible some clients have gone a year without being in their
lawyer’s office. Discovery has been largely conducted from a comput-
er screen. This includes depositions, mediations, arbitrations, settle-
ment conferences, and even jury trials. It is likely things may never
return to the way they were.
How then do we tell our client’s story in this new virtual world and bring that
experience to trial? Thankfully, a virtual world brings opportunity along with its
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challenges. Figuring out how to use
those opportunities is key. A great trial
lawyer can use the tools within the new
virtual world to maximize their client’s
chances for a good outcome.

Former Disney CEO Bob Iger’s autobi-
ography, “The Ride of a Lifetime,”
details his taking a struggling Disney
company and revolutionizing it back to
the top of the entertainment industry.

the data collection
Statista.com.! This is an increase from
44% in 2010.> The overwhelming odds

are every member of your next jury will

specialists

be active in social media. Even if they are
not, their family and friends have it and
they are familiar with it. The same is true
of a mediator, adjuster, opposing counsel
and even the judge. Anyone who hears
your client’s case will speak and under-

Your client’s social media profile can be filled with
memories, emotions, relationships and much more.
A client’s past posts, comments, pictures and videos
may yield a massive amount of personal information.
Telling their story at trial, combined with these
references from the client’s social media profile, can
create a more lasting memory in the jurors’ memory.

In his time, Disney acquired Pixar, Mar-
vel, ESPN, Star Wars, a portion of 21st
Century Fox, created Disney+ and
opened new parks in Asia and Europe.
The company’s value skyrocketed and
remains one of the most profitable com-
panies in the world.

The main theme of Iger’s book is
“Innovate or Die.” He stressed that the
continuation of success is driven by for-
ward thinking. Those who stand still are
left behind. With the COVID-19 crisis
putting the practice of law into a stand-
still in many areas, Iger’s theme is more
relevant than ever.

Being innovative and thinking “out-
side the box” is crucial to achieving this
task. These tools can help personalize
cases for presentation to juries or medi-
ators as we move further into a “virtual”
world.

Social Media: Become Fluent in
Speaking the Universal Language of
Our Time

Over 82% of Americans have some
type of social media profile according to
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stand the language of social media.

As trial lawyers, we must master the
language of social media. That way,
when presenting to our audience, we
can speak in a language they understand
and can follow.

How exactly is this done?

Your client’s social media profile can
be filled with memories, emotions, rela-
tionships and much more. A client’s
past posts, comments, pictures and
videos may yield a massive amount of
personal information. Telling their story
at trial, combined with these references
from the client’s social media profile,
can create a more lasting memory in the
jurors’ memory.

For example, a lawyer may pull up a
picture from a client’s Facebook page
and ask them to explain the picture. The
client may then testify about the experi-
ence, why they posted the picture or
why they wrote the caption the way
they did. This may help the jury to fol-
low their story in a format they recog-
nize and understand.

A University of lowa study found that

our memory for sounds is significantly
worse than our memory for visual or tac-
tile things.* When a jury goes to deliber-
ate after a three-week trial, they will like-
ly remember the testimony that was tied
to the Facebook post more than testimo-
ny that has no visual connection.

This also builds a new kind of credi-
bility with your client and jurors. They
also use social media in their lives. It will
not matter if they are rich or poor, have
advanced degrees or did not graduate
high school, if they are artists or ath-
letes, if their hobbies are knitting or rac-
ing corvettes. They all have social
media. They have different visions of
the world but they all speak the lan-
guage of social media. What better way
to connect with them than through
their common language?

Mining for gold

Explore your client’s social media
with curiosity and imagination. You
may just find the diamond in the rough
that could boost damages to a new level.

It is not always easy to get a relatable
story from your client to tell a jury, espe-
cially sitting in your office conference
room or reading through discovery.
Sometimes it is best to walk in their
shoes and see their life from the inside.

In the old days, it may have been a
trip to your client’s house or to their job.
You may have seen pictures of the walls
that gave you a story. Maybe you saw a
piano in the living room that your client
has not been able to play since the acci-
dent. Many times a client will not tell
you about that part of their life. They
may simply think it is not that impor-
tant. The lawyer, however, may believe a
jury could relate to that loss and high-
light it at trial.

In the new virtual world, you can
mine the same type of information
scrolling though your client’s profile and
past posts. You may go back to 2018 and
see your client posted a video of them
singing karaoke at the local Knights of
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Columbus. They are dancing and smil-
ing, looking like they are having the
time of their life. This would be the type
of “before the accident” footage a lawyer
would want in a jury trial, but your
client may not know that. It is up to us
to mine through the client’s social media
to find that diamond in the rough.

Similarly, in the old days you may
have asked a client to dig through photo
albums for memories to talk about.
Maybe in a client’s basement they find
that perfect shot of them at Disney
World on a rollercoaster with their arms
in the air. The pictures show your client
with no pain enjoying life with their
family. Maybe on the back it says, “Dis-
ney World 2015.”

Now, social media profiles are the pic-
ture albums, and they come with even
greater details. We can get the location
and time attached to a photo and some-
times much more. There may be a com-
panion caption that your client wrote in
real time on that vacation describing the
happiness they were experiencing on
that day. On top of that, comments and
other features may lead to witnesses
your client did not mention to you. The
possibilities can be endless.

Even after an injury, social media is
useful. Think of it as a modern-day diary.
Your client can fill their news feed with
video and pictures to support the chal-
lenges they are experiencing. Their posts
may emphasize pain, suffering and loss
of enjoyment of life with accuracy and
time stamps.

For example, a client may write how
frustrated they are going to a third day
of physical therapy this week. Or maybe
a client posts a video of them after hav-
ing a surgery, showing the fresh staples
and dried blood while noting how much
pain they are in. It is one thing for a
client to testify on the stand about their
memory of how they felt after a surgery,
but to have the video and their real time
reaction is far more compelling.

Lawyers can take those posts, com-
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ments, pictures and videos and present
them on a screen to the jury. The jury
will understand because they do the
same thing on their social media. It is a
relatable way of explaining how they felt
with more emotion than bare testimony.

The New Commandment-Thou Shall
Not Fear Facebook

Personal injury lawyers have long
been terrified of social media. A bad

avoid it. Better to know the challenges of
your case before the jury hears them.

By thoroughly investigating your
client’s social media history you can
identify the good and the bad. This is
comparable to prior medical records.
Lawyers need to review the old medical
records with scrutiny. Similarly, review
of a client’s social media history is an
important part of the new world of law
practice.

Facebook, Instagram, LinkedIn and other social
media can be a treasure trove for storytelling.
Lawyers can mine valuable pictures and stories from
their client’s past posts. They can provide a different
viewpoint to a jury who has never met your client

before.

comment or picture can be devastating
to a plaintiff’s case. But courts have made
clear you cannot hide from it. New Jersey
has been put on notice that erasing or
deactivating a social media account may
come with large consequences.

In 2013, a federal magistrate judge
ruled that plaintiffs could be sanctioned
for deactivating their Facebook accounts
as it was considered evidence spoliating.*
The Court also advised that a jury may
receive an adverse inference instruction
against the plaintiff. °.

The odds are that if social media
exists, it is in the case. So why not use it
to your advantage?

Facebook, Instagram, LinkedIn and
other social media can be a treasure
trove for storytelling. Lawyers can mine
valuable pictures and stories from their
client’s past posts. They can provide a
different viewpoint to a jury who has
never met your client before.

Of course there is risk. But if you dis-
cuss the risks with your client at the start
of the case, hopefully they have been
wise about their social media activity.
But even if they have not, you cannot

The Smartphone: A Production
Company in Your Client’s Pocket.

Lawyers no longer need to hire a pro-
duction company to do a “day-in-the-
life” video. Smartphones have the abili-
ty to document your client’s story in
clear high-quality videos and pictures
taken by your client and their family.

Two hundred sixty million Ameri-
cans, about 80% of the country, have
smartphones.*

The odds are, therefore, your client
has the ultimate machine for document-
ing their injuries and telling their story
right in their pocket. They can take crys-
tal clear pictures and video in real time
and get it to their legal team for the ulti-
mate storytelling experience at trial.
There is simply no reason a jury should
not see visual evidence of your client’s
hardships and history at trial.

Take for example a client who had a
recent back fusion. His family has a
pre-paid vacation planned. Flying was
not an option. They had to drive, 24
hours, to Orlando. Throughout the
trip, the client’s wife took pictures of
the things they did on their ride. They
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stopped at south of the border and the
amusement park rides where the hus-
band had to stand and watch while the
kids rode the merry go round and Ferris
wheel with Mom.

They went swimming in the Gulf of
Mexico and built sandcastles. The client
stayed at the hotel in bed as he was in
pain from the ride. The client’s wife had
pictures and videos of everything,
including the client waiving from the
hotel room at the rest of the family
before they went to the beach.

She also had pictures of the client in
the car in pain as he suffered through
the long ride. These are the little things
that go a very long way with jurors and
adjusters. And it was not just on vaca-
tion. The wife was able to record the
same compelling footage when they
returned home and took the kids to soc-
cer practice, the bus stop, playing in the
backyard, etc.

Lawyers should encourage their
clients to be active with their smart-
phones.

Defense counsel used to try to use
this against plaintiffs. They would make

them seem like fakers out to get money
by carrying around a camera to take pic-
tures for their lawsuit. Thankfully those
days are over. Your next jurors most like-
ly have cameras in their phones and use
them on a daily basis.

Being able to present pictures and
videos from your client is extremely
valuable at trial. Those visuals will guide
the jury in their understanding of your
client’s damages. After all, a picture is
worth a thousand words.

Innovate and Elevate

The new tools of the virtual world
can be used to our advantage. If we
innovate, there are better opportunities
to tell our client’s stories than ever
before. It is up to us to learn those new
opportunities and take advantage of
them. &2
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CAREERH®

The New Jersey State Bar Association, the state’s largest organization
of judges, lawyers and other legal professionals, is the go-to source for

finding your next career opportunity.

The NJSBA is committed to helping the legal profession as we
continue to navigate the pandemic. To that end, all job postings on
CareerHQ are FREE through the summer of 2021.

ALL JOB POSTINGS ARE FREE—ALL SUMMER LONG
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FIND
ON A JOB

NJSBA members can apply

for open positions for FREE.

Job openings are advertised to
the NJSBA’s 18,000+ members.

All listings are for 30 days.
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Legal Malpractice Insurance
Premiums Are Shocking
New Jersey Law Firms

We can help! Just ask any of the over 1400 New Jersey law firms who already entrust us with
their legal malpractice coverage.

Garden State Professional Insurance Agency is the exclusive agent in NJ for the largest legal
malpractice msurer in the country, and we represent many other insurers rated Superior &
Excellent. We also have good homes for firms with less-than-perfect claim records or difficult
areas of practice.

Contact Mark Diette for a no obligation
consultation and premium estimate.

800-548-1063 GARDEN STATE

mc/ieﬁe@gsagency.com PROFESSIONAL INSURANGE AGENCY

84 Court Street ® Freehold, NJ 07728
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PRACTICEH®

The New Jersey State Bar Association’s Practice HQ is a free member resource
designed to help you build and maintain a successful, thriving legal practice.

to find checklists, whitepapers, videos, and other resources
available to you as a member of the NJSBA.

Find information on topics such as:

OPENING OR CLOSING A LAW FIRM

There’s a lot to know about opening or closing a law practice. Where do you start?
The materials in this section start you down the right path and make sure vital
considerations aren't overlooked.

CLIENT DEVELOPMENT

‘. The success of your law practice relies on pleasing clients. But, before you can
please clients, you have to obtain them. Learn how to find and retain satisfied
clients.

DOCUMENTS

Learn how to effectively and securely draft, edit, share, and collaborate on
electronic documents.

TECHNOLOGY

Review the fundamentals you should consider to figure out your organization’s
needs.

MONEY

Billing by the hour means that your supply of “product” is limited by the clock
and calendar. Examine the resources provided to build a profitable practice.

MANAGEMENT

The best-run legal organizations embody a positive, growth-oriented culture, and
entails fostering your organization’s most valuable asset—your people.

COMPARISON CHARTS

Do you know which password manager, web meeting service, or encrypted email
service is best for your business? We can help you figure that out.

LEARNING LIBRARY
Free resources for NJSBA members.
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