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PRESIDENT’S PERSPECTIVE 
JERALYN L. LAWRENCE

Editor’s note: This is an excerpt of the speech NJSBA 2022–2023 

President Jeralyn L. Lawrence delivered when she was installed at the 

Annual Meeting and Convention on May 19 at the Borgata Hotel 

Casino & Spa in Atlantic City. 

I love being a lawyer.  
I am grateful every day for my edu-

cation and law degree. After my clerk-

ship, I joined the state bar associa-

tion, and it was one of the best 

professional decisions I have ever 

made. Being part of the NJSBA has 

allowed me to continue to grow, keep 

learning new skills and find new 

ways to help people. Indeed, it was seeing the power of the 

NJSBA in action as chair of the Family Law Section in shaping 

alimony laws that inspired me to want to be the president of 

this great organization.  

The ability to advocate and to bring about change is infec-

tious. The power to identify issues within the practice, to work 

collaboratively with all stakeholders and to present real solu-

tions that are then acted upon and results achieved is incredi-

bly rewarding. I thoroughly enjoy being part of a team that 

works hard to address issues that affect our lives.  

That is why we will spend the year ahead Putting Lawyers 

First.  

Ours is a hard and demanding profession. We have all read 

the statistics about the incredible number of attorneys who 

are depressed and anxious and too many of us have friends 

and colleagues who face these very real challenges every day. 

We must ask ourselves: Why are 46% of lawyers depressed and 

61% anxious while 63% do not get treatment? What is causing 

us such stress and distress? 

Desmond Tutu once said: “we need to stop just pulling peo-

ple out of the river. We need to go upstream and find out why 

they are falling in.” 

Our challenge this year will be to look upstream and find 

out why are we falling in the river. What is the cause or the 

root of our stress? 

When I attended the Judicial Conference this past fall, 

Chief Justice Rabner spoke of a book where people had grown 

comfortable living in an old, neglected house. If there was a 

leak in the roof, a bucket was placed under it or if there was a 

creaky floor, it was just stepped over. The Chief Justice chal-

lenged the attendees to look deeper at the leaks and creaks and 

to be open to the possibility of change. I would ask the same 

when we look to areas that are making lawyers fall in the river 

of despair. 

We know that the evolution of the business and practice of 

law and the ever-increasing demands from our clients will not 

slow down.  

Ethics grievances and investigations, fee arbitrations, mal-

practice claims, not being paid in cases, not being relieved as 

counsel, dealing with negative, false and defamatory online 

reviews. These issues, and others, are the reasons lawyers are 

falling in. 

That’s where Putting Lawyers First comes in.  

Putting Lawyers First is an intentional name. Lawyers hard-

ly ever, if ever, put themselves first. The court comes first, the 

client comes first, their firm comes first, their family comes 

first. Never us. We need to make sure we are also looking out 

for ourselves. While that may be difficult for us to do as we 

raise our families, run our practices and lead our lives, this is 

exactly the kind of mission we can embrace on behalf of the 

profession.  

I am proud to announce the formation of an ad hoc com-

mittee whose goal will be to make our life in the profession 

better and to provide the tools we need to survive and thrive in 

the ever-changing legal landscape.  

There are many issues to examine:  

What can we do to ensure attorneys who are knowledgeable 

and specialize in the area of law that is at issue are on the very 

same committees that are evaluating attorneys when they are 

facing an ethics grievance, fee dispute or malpractice claim? 

We need attorneys who can bring their real-life practice expe-

rience to provide meaningful assistance and guidance to 

resolving these disputes. We need attorneys to volunteer for 

Why Putting Lawyers First Matters 

Continued on page 7



How Society and the  
Legal World are Responding  

to Climate Change 

We are proud to present this issue of the New Jersey Lawyer maga-

zine dedicated to climate change and New Jersey’s energy future. 

The time has never been more important to explore this issue in 

detail.  

New Jersey is at the forefront of addressing the challenges presented by climate 

change. On Oct. 29, 2019—the seventh anniversary of Superstorm Sandy, Gov. 

Phil Murphy signed Executive Order 89, which provides in part: “... New Jersey is 

especially vulnerable to the impacts of sea level rise, increased flooding and other 

aspects of climate change, with potentially disastrous consequences for public 

health and safety; and… minority and low-income communities are dispropor-

tionately affected by climate change, including by the health effects of higher tem-

peratures and increased air pollution and by the displacement of coastal and low-

lying neighborhoods from sea level rise and flooding….”1 The Executive Order 

establishes a state Chief Resilience Officer to lead development and implementa-

tion of a Statewide Climate Change Resilience Strategy (“Strategy”). The Executive 

Order further establishes an Interagency Council on Climate Resilience to coordi-

nate efforts to develop and implement the Strategy, as well as a Climate and Flood 

Resilience Program within the New Jersey Department of Environmental Protec-

tion (NJDEP).  

The inaugural edition of the Strategy2 was issued in October 2021 and outlines 

over 100 actions across six primary areas to help guide programs and policies that 

promote climate resilience. The Strategy, in conjunction with emissions reduc-

tions proposed in the state’s 2020 Global Warming Response Act 80x50 Report3 
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and the 2019 Energy Master Plan,4 are 

intended to support the state in respond-

ing to climate change via a breadth of 

measures.  

In this issue, we are very fortunate to 

have key insight on New Jersey’s actions 

from state leaders. NJDEP Commissioner 

Shawn LaTourette authors an in-depth 

article regarding reducing and respond-

ing to climate change in the state. Sen. 

Bob Smith, Joseph Gurrentz and 

Matthew Peterson provide insight 

regarding unique climate change 

impacts in New Jersey and explain how 

the state legislature is taking action and 

responding to the threat of these 

impacts. 

We also draw on the deep bench of 

New Jersey lawyers to weigh in on these 

and other important developments. The 

issue opens with a critical overview of 

environmental justice in New Jersey and 

recent, significant changes (by Thomas 

Prol). There are also articles regarding a 

recent New Jersey law requiring the 

expansion of electric vehicle charging 

station infrastructure throughout the 

state (by Cosmas P. Diamantis); legisla-

tion establishing a statewide “Garden 

State” Commercial Property Assessed 

Clean Energy (C-PACE) Program to help 

provide capital for energy efficiency 

upgrades and renewable energy infra-

structure projects across the state (by 

Joshua V. Berliner); recommendations 

and tools for negotiating solar renewable 

energy agreements (by Barbara J. Koonz); 

and an analysis regarding climate change 

and renewable energy’s impacts on the 

state’s agricultural industry (by Lewis 

Goldshore).  

We thank the contributors to this 

magazine for their diligent efforts and 

helpful insight and look forward to the 

strides to be accomplished in the coming 

years. n 

Endnotes 
1. nj.gov/infobank/eo/056murphy/ 

pdf/EO-89.pdf.  

2. nj.gov/dep/climatechange/docs/nj-

climate-resilience-strategy-2021.pdf. 

3. nj.gov/dep/climatechange/docs/nj-

gwra-80x50-report-2020.pdf. 

4. nj.gov/emp/docs/pdf/2020_ 

NJBPU_EMP.pdf.

these very important committees.  

Our ethics system was instituted to 

help protect the public, and that should 

be its focus. But, when ethics cases last for 

years, and cases are brought sua sponte 

years, or even a decade, after the alleged 

grievance, I suggest that we have lost our 

way. The NJSBA is here to help chart the 

course forward. 

There is good and bad in every profes-

sion and ours is not immune—but we 

cannot allow the bad deeds of the few to 

impact our entire profession.  

How can we allow best practices to exist 

in our cases, but ethics cases can go on 

without a reasonable end? Should there 

be a statute of limitations for when a griev-

ance could be filed? Should there be a 

timeframe within which these cases must 

be completely disposed of or dismissed? 

Because every single second of every sin-

gle day that an ethics case is pending, that 

ethics case is on the lawyer’s mind causing 

strife and stress. It is a black cloud perme-

ating their entire life.  

How can we help attorneys who find 

themselves never being able to turn off 

work because technology has made it so 

easy to communicate such that every-

one expects instant replies? We have 

become a profession of instant messag-

ing. The pace of this practice is not sus-

tainable, and we need to find ways to 

create healthy boundaries. This is part 

of the reason why I love virtual pro-

ceedings. Not only have they provided 

significant, meaningful access to the 

court for our clients, but they are also 

extremely efficient and can ease a lot of 

the stress we face in trying to be many 

places at the same time, as well as allow-

ing us to manage our inboxes and our 

office instead of our precious time 

being spent on unnecessary waiting 

and travel.  

How can we help attorneys thrive in 

the evolving virtual marketplace where 

clients can leave false online reviews that 

have a significant impact on our reputa-

tions, or a competitor can purchase our 

name to intentionally re-direct potential 

clients to their own website?  

We need to review the law surround-

ing how lawyers can be more easily 

relieved as counsel when they ask to do 

so as well as ways we can ensure lawyers 

are paid for services they have been con-
tracted to provide and have provided.  

We know there is more to be done.  

We need to be open to real, meaning-

ful change. We are always under enor-

mous pressure and always will be, but it 

will help for the profession to take our 

needs seriously and find ways to make 

this practice better.  

When the NJSBA mobilizes and puts 

its weight behind a challenge, it can be 

an impressive force. There is much work 

to do. And it is my privilege and pleasure 

to do it. And I am proud to do this work, 

alongside all of you.  

On behalf of the entire Executive 

Committee and Board of Trustees and 

leadership staff, we thank you for coming 

and for your friendship and support. We 

promise to work hard, make you proud 

and be champions for Putting Lawyers 

First.  

Thank you. n

PRESIDENT’S MESSAGE 
Continued from page 5
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PRACTICE PERFECT 
8 Things Killing Your Law Firm 
By PracticeHQ 

Defects 
In legal practice, think of defects as mistakes made: the wrong 

party listed on a contract or the style of a case; notices not sent 

or sent to the wrong people; missed deadlines; drafting and re-

drafting documents time after time—not to build upon the legal 

argument—but to fix errors.  

These are all mistakes. They are also waste—the client does 

not want them, and they add no value. 

Other examples of Defect waste in a legal organization: 

 

• Reprinting a letter because of an incorrect address or other 

typo 

• Data entry errors 

• Correcting time entries on billing statements 

• Losing files or documents 

• Creating contracts, memos, and briefs requiring extensive cor-

rections 

Overproduction 
Overproduction occurs when the firm does work (produces 

something) before demand exists. Some real-life legal examples 

of overproduction: 

• Doing more research than required 

• Emailing or faxing the same document multiple times 

• CC’ing people on emails that have not requested to be CC’d or 

that don’t need to be in the loop 

• Producing unnecessary documents or too many documents 

• Making too many copies of a document 

 

In each example, the firm expended resources to produce 

work for which there is no client demand and which the client 

does not value. Overproduction increases operating costs that 

you cannot recover since clients are unlikely to pay for something 

that fails to benefit them. 

Waiting 
Look around your firm. How many people at a given time are 

waiting for something? 

 

• Staff (or attorneys) waiting at a copier or scanner 

• Waiting for the review of a document 

• Delays in completing delegated tasks 

• Waiting for clients to provide documents 

• Not responding to emails timely 

• Delays caused by outdated technology 

 

Waiting negatively impacts productivity whether the firm bills 

hourly, works contingency, or offers value pricing. 

Non-utilized talent 
This waste manifests itself as failure to use developed skills or 

aptitude to provide value to clients. Examples include: 

• Not seeking input on an improvement from all firm members 

capable of providing quality feedback 

• Paralegals or highly skilled workers performing mere clerical 

tasks 

• Attorneys doing clerical work. While one must balance self-

sufficiency against talent utilization, an attorney copying doc-

uments or addressing envelopes is not performing high-level, 

valuable, billable tasks for clients. 

• Placing an untrained individual with inadequate skills is a 

recipe for failure. Training creates utilizable talent. Do not 

force staff to waste time “figuring things out.” Placing some-

PRACTICE TIPS
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one in that position is unfair to them, a liability to the organi-

zation and its clients, and ultimately a waste of time, money, 

and human resources all around. 

• Failing to acknowledge individuals’ contributions to the organi-

zation. Encourage staff to voice opinions and search for ways to 

improve firm processes. Value those opinions. People offering 

improvements and suggestions care about the outcome. That 

care is critical to creating a “continuous improvement” culture. 

Transportation 
How much “churn” of information and materials happens in 

the organization? Do you shuffle matters and work-in-progress 

(WIP) from person to person? Often, poor understanding of a 

process causes transportation waste. 

Examples include: 

 

• Needing to walk to a central scanner or copier 

• Moving data from one system to another or keeping multiple 

forms of the same data 

• Updating client records in multiple systems 

Inventory 
Although inventory waste sounds like it only applies to manu-

facturing industry, it is also well-suited to professional services. It 

is a fancy term for “unnecessary clutter,” both physical and digi-

tal. Examples include: 

 

• Too much WIP; taking too long to move cases along when you 

are able to; and keeping too many files on your desk as a 

result. 

• Not closing out files at matter completion 

• Keeping too many copies of documents 

• Having hundreds or thousands of emails in your inbox 

• Keeping outdated computers 

 

No matter the type of inventory waste, the result is the same. 

The result is wasted time, wasted resources, and increased over-

head. 

Motion 
Motion waste describes the movement of people or informa-

tion that doesn’t add value to the process. This waste can be 

caused by poor office design or the lack of systems for organizing 

files and information. Motion waste makes people look busy. 

Don’t confuse busyness with valued added! Motion waste exam-

ples include: 

• Looking for physical files throughout the office 

• Searching for files in a file cabinet 

• Searching for information on a computer network 

• Poorly designed offices 

Extra Processing 
Extra processing is work performed beyond what your client 

requires or considers valuable. Examples of extra processing 

include: 

 

• Purchasing expensive folders or supplies if not valued by your 

client when a cost-effective alternative suffices 

• Creating duplicative documentation or data in different systems 

• Doing work that beyond the scope of the client’s case or matter 

 

The result is wasted resources that the client won’t cover 

because he does not value your added exertions or expenditures. 

The extra processing increased operational costs for zero client 

benefit, consequently decreasing profitability. 

TECHNOLOGY 
How to tame information overload 
 

In a world where work life is constantly bombarded with dis-

tractions—email, social media, smartphones—those who can’t 

tune out the digital noise often struggle with productivity.  

Paul Unger, a partner at Affinity Consulting, offers advice on 

how to manage daily time and tasks, improve client communica-

tion and achieve professional goals.   

Here are the salient tips that can help attorneys run their prac-

tices more efficiently.  



Do a Self-Assessment  
Start by calculating your total interruptions during the day. 

Tally up every time you are distracted—with emails, instant mes-

sages, phones calls, internet breaks—and divide that number by 

480, the minutes you work over an eight-hour day. Studies show 

that the average professional is interrupted every two or three 

minutes during the workday, and it can take up to 20 minutes to 

return to the original task, according to Unger. 

The Cost of Multitasking  
Human brains are not well equipped to multitask, Unger said. 

Doing so takes more time, leads to mistakes and causes more 

stress, especially for workers who use two computer screens.  

“No one would expect you to write an appellate brief on 

screen one, and then on screen two you’re drafting a contract,” 

Unger said. “That’s completely unreasonable.” 

Instead, give yourself and your coworkers a block of time to 

focus on one task, distraction-free, Unger said.   

New research has claimed that workers who constantly juggle 

tasks, and are oft-distracted by email and phone calls, suffer a fall 

in IQ more than twice than found in marijuana smokers, according 

to Unger.  

“We can’t eliminate our workload, but we can dial down the 

noise and we can take down the task switching,” he said.  

Digital Detox  
The advent of technology in the workplace has hurt produc-

tivity almost as much as it has helped, according to Unger. Social 

media has addictive properties, which can lead to mental health 

issues and harm your ability to focus. Unger recommended that 

workers practice “digital minimalism.” Start with a 30-day social 

media fast, or limit your social media time to 15 minutes a day, 

refrain from social sites between 9 a.m. and 5 p.m, and turn off 

your device after 9 p.m. 

“You might realize ‘I don’t need Facebook or Instagram, but I 

need Linkedin for business networking,’” Unger said. “It’s a very 

effective way to put limits on the amount of time you’re on social 

media.” 

The Email Black Hole  
About 85% of workers start the morning by logging into email 

and letting the barrage of incoming messages dictate the day, 

according to Unger.  

“Don’t fall into the email black hole,” he said. “Email is not your 

daily plan.”  

It’s more constructive to develop your own written planner to 

serve as a daily roadmap, Unger said. Write down your priorities 

for the day, grateful thoughts and a couple reminder notes.  

Try not to leave email open on your computer screen all day, 

Unger said. You don’t have to shut it down, but minimize it and 

turn off notifications so you can devote most of the day to tasks 

on the planner.  

Don’t get discouraged if you fail to accomplish everything on 

the daily plan, Unger said. Most professionals rarely do.  

“Plans never go as planned in the legal world. However, if you 

get 50% to 80% of your plan done for that day, that is a total win,” 

he said.  

Do a Weekly Deep Dive  
Attorney calendars are loaded with appointments and dead-

lines. To help get ahead of schedule, Unger recommended that 

attorneys look two weeks ahead in their calendars, read every 

item and ask, “what do I need to do to prepare for this?” Then go 

two weeks back and see if you missed anything.  

“You’re looking for things that you promised people that you 

didn’t do,” Unger said. “Oftentimes that happens because you go 

from one meeting to the next with no buffer time.”  

WORKING WELL 
Are You a Mindful Attorney? 
By Lori Ann Buza 
KSBranigan Law  
NJSBA Lawyer Well-Being Committee Co-Chair 

Mindfulness is directing attention to the present without judg-

ment or preconception, not focusing on what has happened in 

the past nor worrying about what will happen in the future but 
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feeling appreciation and gratitude for the present. Mindfulness 

helps one with self-awareness, self-regulation, and self-apprecia-

tion, as it fosters a richer understanding and insight into oneself 

and others. Moreover, it teaches the tools to balance work with 

personal life and find peace, joy, and success in both. Regularly 

practicing meditation and real time self-reflection are tools to 

help one master mindfulness. 

Why? Integrating mindfulness practice into an attorney’s life 

enhances their abilities to act ethically and professionally while 

providing the attorney with broader insight into their clients’ 

needs and the best methods to represent them. Mindful attorneys 

have greater capacity to see what is beneath the surface of their 

clients’ factual and legal issues. They are less inclined to have bias 

based upon preconceived notions and more inclined to have 

openness and acceptance of differences in others. Thus, it helps 

attorneys to cross class, education, gender, and cultural barriers 

with their clients as well as face the challenges of their communi-

ties at large.  

Using mindfulness principles, attorneys can learn to master 

and control their own thoughts, which in turn helps them con-

trol their behavior. It teaches one to take time to reflect, be 

silent, pause before responding, and control the situation or 

case presented. Instead of mindlessly reacting, mindfulness 

gives one the opportunity to offer their best response to a sit-

uation, including both the best choice of words and actions. 

Attorneys may learn to listen better and feel empathy for their 

clients, have humility, and better counsel their clients. In return, 

clients may develop a deeper trust and higher satisfaction rat-

ing for their attorney.  

Mindfulness may cultivate an attorney’s growth in many areas, 

such as concentration, focus, accountability, decision-making, 

mental clarity, effectiveness, and problem-solving abilities. As a 

result, mindfulness may help lawyers to have stronger/repeat 

relationships with clients, more productive relationships with 

adversaries, judges, and support staff, and overall to more effec-

tively “lawyer.” n
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Fulfilling the Promise  
of the Civil Rights Movement 
with Environmental Justice 
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By Thomas Prol 

New Jersey Gov. Phil Murphy’s April 20, 2018, Executive Order 
(EO) 23 set in motion one of the most far-reaching undertakings 
in his ambitious environmental agenda for the Garden State: 
implementing “Environmental Justice.” In EO 23, Murphy stat-
ed that he was “strongly committed to leading an administra-
tion that ensures all New Jersey residents…are able to live and 
work in a healthy and clean environment, and have equal access 
to clean energy resources and other public programs…”1 



Harking back to President Bill Clin-

ton’s Feb. 11, 1994, Executive Order 

12898 entitled, “Federal Actions To 

Address Environmental Justice in Minor-

ity Populations and Low-Income Popula-

tions,”2 Murphy’s EO 23 gave pointed 

instruction to the New Jersey Depart-

ment of Environmental Protection 

(NJDEP or Department) to undertake 

specific tasks and “take the lead in devel-

oping guidance for all [New Jersey] Exec-

utive branch departments and agencies 

for the consideration of Environmental 

Justice in implementing their statutory 

and regulatory responsibilities.”3 The 

gubernatorial directive mandated the 

insertion of “the issue of Environmental 

Justice [to] make evaluations and assess-

ments in accordance with [NJDEP] guid-

ance, in all Executive Branch actions.”4 

The Evolution of Environmental 
Justice  

The interconnection of environmen-

tal degradation and poverty is not a new 

concept, having developed centuries ago 

in the industrialization era and eventual-

ly becoming so prominent in popular 

culture that it was the theme of the 1941 

Best Picture Oscar® winner, “How Green 

Was My Valley.”5 (The movie even bested 

“Citizen Kane” that year.) The linkage 

became more pronounced during the 

Civil Rights Movement of the 1950–60s, 

where activists embraced it as one of 

many social justice undercurrents and 

themes, including in Martin Luther 

King’s 1967 “Poor People’s Campaign.”6 

NJDEP has catalogued a “Timeline of 

Key Environmental Justice Milestones” 

on its website, including noting the first 

reported use of the term “Environmental 

Justice” in 1991 when the “First National 

People of Color Environmental Leader-

ship Summit” convened and adopted, 

“The Principles of Environmental Jus-

tice.”7 That report unified the environ-

mental justice movement and catalyzed 

a plan to achieve governmental action 

on it. 

In 1994, the United States Environ-

mental Protection Agency (USEPA) 

launched the Environmental Justice 

Small Grants (EJSG) Program which, to 

date, “has awarded more than $37 mil-

lion in funding [up to $100,000 per 

grant] to over 1500 community-based 

organizations, tribal governments, and 

Native American organizations working 

with communities facing environmental 

justice issues.”8 The EJSG Program sup-

ports and empowers communities work-

ing on solutions to local environmental 

and public health issue.9 

Thereafter, subsequent administra-

tions of Governors Jim McGreevey and 

Jon Corzine engaged executive action 

while NJDEP Commissioner Bob Martin 

proposed administrative actions on the 

issue in 2004, 2009 and 2016, respective-

ly.10 No corollary legislative action fol-

lowed, however. It was not until 2017 

that Sen. Cory Booker introduced the 

first federal Environmental Justice bill.11 

Defining Environmental Justice 
While the definition of Environmen-

tal Justice has evolved over the past sever-

al decades, even being referred to as 

“environmental racism” by some 

activists, its underlying premise has 

remained constant: imposing social jus-

tice in environmental policy, permitting 

and decision-making. The USEPA defines 

Environmental Justice as “the fair treat-

ment and meaningful involvement of all 

people regardless of race, color, national 

origin, or income with respect to the 

development, implementation, and 

enforcement of environmental laws, reg-

ulations, and policies.”12 

By “fair treatment,” USEPA and NJDEP 

state that, “no group of people, includ-

ing a racial, ethnic, or socioeconomic 

group, should bear a disproportionate 

share of the negative environmental con-

sequences resulting from industrial, 

municipal, and commercial operations 

or the execution of federal, state, local, 

and tribal programs and policies.”13 

Those agencies define “meaningful 

involvement” as where “people have an 

opportunity to participate in decisions 

about activities that may affect their 

environment and/or health; the public’s 

contribution can influence the regulato-

ry agency’s decision; community con-

cerns will be considered in the decision-

making process; and decision makers will 

seek out and facilitate the involvement of 

those potentially affected.”14 

According to NJDEP findings, New 

Jersey’s low-income communities and 

communities of color have historically 

“been subject to a disproportionately 

high number of environmental and pub-

lic health stressors, including pollution 

from numerous industrial, commercial, 
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and governmental facilities located in 

those communities and, as a result, suf-

fer from increased adverse health effects 

including, but not limited to, asthma, 

cancer, elevated blood lead levels, car-

diovascular disease, and developmental 

disorders.”15 

The term “Environmental Justice” has 

two distinct facets: a social justice move-

ment and an interdisciplinary body of 

social science. The more common usage, 

that of a social movement, focuses on the 

equitable distribution of environmental 

benefits and burdens. The other use 

refers to an interdisciplinary body of lit-

erature and study that includes theories 

of the environment and justice; environ-

mental laws, policies and policies and 

their planning and implementations; 

governance for development and sus-

tainability; and political ecology.16 

New Jersey As a National Leader in 
Environmental Justice 

Even the global COVID-19 pandem-

ic, simultaneous Public Health Emer-

gency and State of Emergency declara-

tions and statewide shutdown orders 

did not slow the momentum of Mur-

phy’s Environmental Justice effort. On 

Sept. 18, 2020, Murphy signed the New 

Jersey Environmental Justice Law, 

N.J.S.A. 13:1D-157, et seq. (EJ Law). It 

became effective immediately.17 

Prior to its passage, with the help of 

Assemblyman John McKeon, Murphy 

and then-NJDEP Commissioner Cather-

ine McCabe penned a joint July 17, 2020 

op-ed in The Star-Ledger, decrying the “40-

plus years of [shortcomings in] imple-

menting our environmental laws” and 

demanding that “New Jersey must seize 

this opportunity to deliver on the prom-

ise of environmental justice for all.”18 

The EJ Law codified in statute the gov-

ernor’s ambitious environmental agenda 

as it sought to right the wrongs of New 

Jersey’s legacy of environmental prob-

lems. It imposed social justice in environ-

mental permitting, policies, and regula-

tory decision-making. As discussed infra, 

among other concerns, it required 

NJDEP and permit applicants to consider 

the history of the burden unfairly borne 

by disenfranchised people and to evalu-

ate environmental and public health 

stressors of certain facilities on overbur-

dened communities. 

The EJ Law recited several legislative 

and public policy findings at N.J.S.A. 

13:1D-157, specifically targeting the 

“impact of pollution on overburdened 

communities” and seeking to “correct 

this historical injustice” of a dispropor-

tionate share of environmental burden 

being foisted in low-income and minori-

ty communities. As stated in the law’s 

preamble, the Legislature declared that 

all New Jersey residents “have a right to 

live, work, and recreate in a clean and 

healthy environment.”19 It continued, 

“historically, New Jersey’s low-income 

communities and communities of color 

have been subject to a disproportionately 

high number of environmental and pub-

lic health stressors, including pollution 

from numerous industrial, commercial, 

and governmental facilities located in 

those communities.”20  

Addressing health impacts specifically, 

the EJ Law seeks to undo the sins of the 

Garden State’s environmental past where 

“the State’s overburdened communities 

have suffered from increased adverse 

health effects…[and] children are espe-

cially vulnerable to the adverse health 

effects caused by exposure to pollution, 

and that such health effects may severely 

limit a child’s potential for future success” 

and “the adverse effects caused by pollu-

tion impede the growth, stability, and 

long-term well-being of individuals and 

families” in those communities.21  

Calling out “the legacy of siting 

sources of pollution in overburdened 

communities,” the statute decries the 

impact the inequality of such siting has 

on poor communities, saying it “contin-

ues to pose a threat to the health, well-

being, and economic success of the 

State’s most vulnerable residents; and 

that it is past time for the State to correct 

this historical injustice.”22 Accordingly, 

the Legislature mandated that “no com-

munity should bear a disproportionate 

share of the adverse environmental and 

public health consequences that accom-

pany the State’s economic growth,” 

requiring that those “overburdened com-

munities must have a meaningful oppor-

tunity to participate in” facility siting 
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where there is a “potential to increase 

environmental and public health stres-

sors,” thereby empowering communities 

to “limit the future placement and 

expansion of such facilities.”23 

The statute, at N.J.S.A. 13:1D-158, laid 

out eight definitions pertinent to the EJ 

Law’s requirements. Key among these are 

“environmental or public health stres-

sors,” defined to broadly include concen-

trated areas of air pollution and condi-

tions that may cause potential public 

health impacts, and “overburdened com-

munity” which is a Census block that 

contains at least 35% low-income house-

holds, 40% minority residents, or 40% 

limited English proficiency households.24 

Portending significant disruption 

under New Jersey’s environmental rule-

making and permit issuance schemes, 

the statute required that NJDEP “publish 

and maintain on its Internet website a 

list of overburdened communities in the 

State” within 120 days of the EJ Law’s 

Sept. 18, 2020 effective date.25 Further, 

the Department is required to “update 

the list of overburdened communities at 

least once every two years…[and] notify a 

municipality if any part of the munici-

pality has been designated an overbur-

dened community.”26  

NJDEP’s Aggressive Roll-out of EJ 
Under Commissioner LaTourette 

On Jan. 19, 2021, three days after 

Shawn LaTourette was named Acting 

NJDEP Commissioner by Murphy, the 

Department published the statutorily 

required overburdened communities 

(OBC) list. It includes an EJ OBC mapping 

tool to identify whether a given facility or 

activity is in a block group identified as 

an OBC.27 The full Overburdened Com-

munity site and related tools are found at 

nj.gov/dep/ej/communities.html.28 

Almost immediately following his for-

mal June 14, 2021, appointment as 

NJDEP Commissioner, LaTourette seized 

on Murphy’s Environmental Justice 

mandate, issuing Administrative Order 

(AO) 2021–25. The AO was intended “to 

provide guidance and certainty regard-

ing the Department’s expectations for 

facilities located or seeking to be located 

in overburdened communities prior to 

adoption of implementation rules.” 

Moreover, NJDEP wanted to “ensure 

meaningful community engagement, a 

more thorough and complete assessment 

of facility impacts to environmental and 

public health stressors, and the imple-

mentation of appropriate measures to 

avoid or minimize adverse impacts.”29  

Commissioner LaTourette’s AO 2021-

25 established six operative conditions 

for facilities seeking permits in overbur-

dened communities (as each are defined 

under the EJ Law).30 To the extent consis-

tent with applicable law: 

 

1. Public comment periods are to be no 

less than 60 days, extended from a 

standard 30 days, and shall be extend-

ed to 90 days upon request by a mem-

ber of the overburdened community.  

2. Public hearings will be mandatory and 

conducted in a manner consistent 

with the EJ Law to maximize public 

participation. This requires in-person 

hearings to be in the overburdened 

community unless appropriate alter-

native arrangements are necessary due 

to COVID restrictions.  

3. During the extended public comment 

period, the Department encourages 

interested parties providing comment 

to provide information regarding 

existing conditions within the over-

burdened community and potential 

facility-wide environmental and pub-

lic health stressors that could result in 

adverse impacts upon the overbur-

dened community in the event of an 

approval.  

4. Applicants are expected to respond to 

and address the concerns raised by 

individuals in the overburdened com-

munity during the public comment 

process and to conduct any additional 

analysis related thereto that the 

Department deems necessary for its 

review.  

5. The Department strongly encourages 

each applicant to engage directly with 

individuals in the overburdened com-

munity in advance of and in addition 

to formal public comment including 

providing relevant information relat-

ed to facility-wide impacts.  

6. Where permits or approvals may be 

issued, the Department will apply 

such special conditions as may be nec-

essary to avoid or minimize environ-

mental or public health stressors upon 

the overburdened community to the 

maximum extent allowable by law. 

Conclusion 
Environmental Justice incubated and 

developed in the crucible of the civil and 

human rights battles waged over cen-

turies. It evolved quickly and significant-

ly during the racial and ethnic rights 

activism in the 1960s to become the pow-

erful statutory and regulatory tool for 

environmental concerns that we know 

and use. Under Murphy and LaTourette, 

New Jersey has developed quantifiable 

metrics and detailed requirements to end 

the unfair and discriminatory practices 

that disproportionately imposed envi-

ronmental burdens on poor and minori-

ty communities. n 

Endnotes 
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populations and low-income 

populations; and (4) identify 
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New Jersey: A State of Transition 
Reducing and responding to climate change in the Garden State 

By Shawn M. LaTourette 

New Jersey’s climate is changing, its landscape and economy 

along for the ride. Some aspects are loud, sudden, painful—like 

the loss of entire neighborhoods within a few hours of down-

pour. Others are quieter, more incremental, and hopeful—like 

the anchoring of the U.S. offshore wind industry right here in 

New Jersey, empowering a new generation of students and work-

ers who will power our economy with the renewable energy we need to avert the worst 

climate changes. 

The question is no longer if or when climate change will affect us, but about the 

scale and pace of our collective response. How will our businesses become carbon neu-

tral, our homes energy efficient, our cars zero-emission, and our communities more 

resilient to incrementally rising tides and suddenly roaring rivers?  

How? One planful, affirmative step after another—as quickly and boldly as we can. 

New Jersey is grounding its climate policy in science, investing in clean energy and 

climate resilience, and supporting our transition with regulatory reforms that will 

modernize our bureaucracy and enable our state to meet this critical moment. 
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Supporting and Sharing the Science 
We start with the facts: human-caused 

climate change, primarily due to our 

reliance on fossil fuels, has dangerously 

warmed our planet and the Garden State 

is already experiencing its adverse effects. 

Temperatures in New Jersey are increas-

ing, sea levels are rising, and extreme 

weather is becoming more frequent and 

intense. Periods between rain events are 

likely to grow longer, causing more fre-

quent drought conditions, reducing 

both water supply availability and agri-

cultural capacity. Hot, dry periods are 

likely to lengthen and intensify the 

state’s already significant wildfire season. 

At the same time, “sunny day flooding” 

will occur more often across New Jersey’s 

entire coastal area, with such non-storm 

flooding likely present year-round in 

communities like Atlantic City.1  

Between 1999 and 2022, intense pre-

cipitation has increased by 2.5% to 10% 

across New Jersey and is projected to 

increase by more than 20% to 50% in the 

coming decades.2 Rainfall increases vary 

geographically and are greater in the 

northwestern and central parts of the 

state than in in the south. Along the 

coast, however, sea level is rising at a 

greater rate in New Jersey than most 

other parts of the world and could 

increase by as much as 2.1 feet by 2030 

and by as much as 5.1 feet by 2100.3  

As the remnants of Tropical Storm Ida 

made painfully clear in September 2021, 

the impacts of climate change are already 

manifesting across the state. This pres-

ents new and increasing risks to public 

and private assets, the assessment of 

which is not yet widely integrated into 

the development, financing, and insur-

ance decisions that shape our communi-

ties. Both market and regulatory forces 

are beginning to prompt such assess-

ments, which are anticipated to have 

beneficial effects for the state’s long-term 

economic vitality.  

Reducing Emissions 
To avoid the most devasting impacts 

of climate change, the Garden State, like 

much of the world, must transition off 

fossil fuels. To chart this transition, the 

Department of Environmental Protec-

tion (DEP) prepared the Global Warming 

Response Act 80x50 Report (2020),4 a 

detailed strategy spanning seven distinct 

economic and emissions sectors that, if 

pursed forcefully and concertedly, would 

reduce statewide emissions by 80% 

below 2006 levels by 2050. The ambi-

tious strategy requires deliberate and 

coordinated action by all levels of gov-

ernment and institutions across the pub-

lic and private spheres. The highest-

impact strategies involve aggressive 

emissions reductions from the trans-

portation, buildings, and electric-gener-

ating sectors.  

Through a series of executive orders, 

Gov. Phil Murphy has established an 

aggressive climate action policy that 

partners strong incentives for renewable 

energy generation and transportation 

electrification with supportive regulato-

ry reforms. The goal is to reduce emis-

sions economy-wide while building a 

stronger and fairer green economy fueled 

by renewable energy.5  

To support this transition, the DEP 

has proposed the first phase of its Cli-

mate Pollutant Reduction (CPR) regula-

tory reforms, one component of the larg-

er New Jersey Protecting Against Climate 

Threats (NJPACT) initiative directed by 

Executive Order 100. CPR includes a pro-

posed new Greenhouse Gas Monitoring 

and Reporting Rule,6 which will better 

quantify emissions of climate pollutants 

to support future reduction reforms, an 

adopted Advanced Clean Trucks and 

Fleet Reporting Rule,7 which will reduce 

the emissions of climate pollutants by 

increasing the percentage of electric 

vehicles sold in New Jersey through the 

institution of manufacturer sales require-

ments, and a proposed Control and Pro-

hibition of Carbon Dioxide Emissions 

Rule,8 which will reduce emissions from 

fossil fuel-powered electric generating 

plants over the next decade, consistent 

with the State’s Energy Master Plan.  

While these new rules will not by 

themselves reduce emissions enough to 

meet the state’s 80x50 climate goal, each 

rule represents a necessary affirmative 

step in the direction of carbon neutrality. 

DEP will build upon this progress in 

phase two of CPR, the development of 

which will launch by mid-year.  

Building Resilience 
As we further commit to aggressive 

emissions reductions, we must also 

acknowledge and respond to the climate 

changes we simply cannot avoid, includ-

ing the intensifying storms and flooding 

that many New Jersey communities 

experienced in the wake of Ida.  
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Today, we are experiencing climate 

changes wrought by past emissions, and 

we should all expect these impacts to 

continue and even worsen in the years 

ahead. The imperative to rapidly reduce 

emissions today is not so that may avoid 

climate damage tomorrow, but to avoid 

the worst-case climate damages decades 

from now. In short, with choices we 

make today, we must consider the differ-

ence between 5.1 feet of sea level rise by 

2100 (the moderate emissions scenario) 

and 8.8 feet of sea level rise by 2100 (the 

high-end, worst-case emissions sce-

nario). 

Although the prospect of climate 

change can be frightening in the 

abstract, our ability to project climate 

impacts and plan to mitigate them is 

empowering. Together, we have the 

power to protect our communities and 

secure our economy. 

DEP is steadfast in its support for com-

munities, businesses, and residents seek-

ing to build resilience and adapt to the 

realities of a changing climate. In 2021, 

DEP released the Statewide Climate 

Resilience Strategy,9 an iterative planning 

tool that will be continually updated in 

the years ahead, and which presents 

more than 100 actions that can guide 

institutions across New Jersey in becom-

ing more resilient. Because every com-

munity will experience climate change 

differently, building resilience starts with 

individualized assessment and planning, 

and DEP is providing critical support. 

Developers and local governments can 

rely on the newly released Resilient NJ 

Local Planning for Climate Change 

Toolkit10 intended to guide local assess-

ments of climate vulnerabilities that will 

support sustainable land use planning.  

Localities can similarly benefit from 

DEP’s Stormwater Utility Guidance,11 

which provides critical tools to help mit-

igate flooding, improve water quality and 

build long-term community resilience. 

And, through the newly announced 

expansion of DEP’s Blue Acres program, 

residents and communities can apply for 

DEP assistance in planning for change or 

buyouts of repeatedly flooded properties 

or properties that may be subject to 

future flooding due to climate change. 

Finally, through its impending Resilient 

Environments and Landscapes (REAL) 

regulatory reforms, DEP is committed to 

modernizing its environmental land use 

regulations, making them more proac-

tive in the face of climate threats. By 

using the best available science to 

improve coastal, wetlands, and flood 

hazard standards, DEP will help ensure 

that what New Jersey builds today will 

stand the test of time and a changing cli-

mate.  

Conclusion 
New Jersey is in a state of transition. 

To meaningfully reduce and respond to 

climate change, we must focus on the 

long-term growth potential and protec-

tion of our communities. We must com-

mit ourselves to actions and investments 

that may take time to physically show 

their benefits, just like a warming climate 

took time to show us its fury. We must 

acknowledge that it may not be possible 

to measure our success in the next budget 

or on next ballot. We must have confi-

dence that our success will be measured 

in the safety, security and resilience we 

leave our children and the communities 

they inherit. n 
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How New Jersey’s New 
Land Use Law Makes Way 
for Electric Vehicles  
By Cosmas P. Diamantis 

It is not surprising that climate change has been deemed an existential 

threat to our world.1 Indeed, several of Gov. Phil Murphy’s earliest executive 

orders took meaningful steps to shift New Jersey away from relying on fossil 

fuels.2 Perhaps most important was Executive Order No. 28 (2018), which 

ordered the preparation of a State Energy Master Plan to “provide a compre-

hensive blueprint for the total conversion of the State’s energy production 

profile to 100% clean energy sources on or before January 1, 2050, and … provide spe-

cific proposals to be implemented over the next ten (10) years in order to achieve the 

January 1, 2050 goal.”3  

The New Jersey State Master Energy Plan, adopted in 2019, determined, inter alia, 

that the transportation industry accounted for over 40% of state’s carbon emissions, 

the largest of any other cause.4 “We have a moral responsibility to reduce our emis-

sions so that we can mitigate climate change and improve public  health[,]” said 

Joseph L. Fiordaliso, President of the New Jersey Board of Public Utilities (BPU).5 In an 

effort to address this issue, Murphy invested over $100 million in  clean, equitable 

transportation,  has proposed to limit emissions under the  state’s  Climate Pollutant 
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Reduction (CPR) rules, and has launched 

several electric vehicle (EV) incentive 

programs, such as Charge Up New Jer-

sey and NJZIP.6  

However, given the state’s ambitious 

clean energy goals, it was glaringly 

apparent that a significant infrastructure 

of charging stations throughout the state 

would be necessary to support a future 

dominated by mostly consumer and 

commercial electric vehicles. According-

ly, on July 9, 2021, Murphy signed 

P.L.2021, c.171 (hereinafter “Public Law”) 

into law, a proposed land use solution to 

promote and require the expansion of 

electric vehicle (EV) charging station 

infrastructure throughout the state. 

Accordingly, the focus of this article will 

be on the Public Law, its contents, 

requirements, and effectiveness.  

The Framework and Key Definitions 
The Public Law is comprised of six 

substantive sections that adds to, or 

amends various provisions of, the New 

Jersey Municipal Land Use Law (MLUL), 

N.J.S.A. 40:55D-1, et seq.7 Section 1 deems 

“Electric Vehicle Supply Equipment” 

(EVSE) and “Make-Ready” parking 

spaces, defined below, permitted accesso-

ry uses in all zoning districts of a munici-

pality, and further exempts them from 

requiring use variances under the 

MLUL.8 

Section 2 establishes an administra-

tive approval framework for EVSE and 

Make-Ready parking spaces proposed at 

existing gasoline service stations, retail 

establishments, or any other existing 

building.9 This framework combines 

aspects of the zoning permit approval 

process with the completeness determi-

nation process for applications for devel-

opment familiar to all who practice land 

use law in New Jersey.10 

Section 3 requires the installation of 

EVSE and/or Make-Ready parking spaces 

for certain types of developments as a 

condition of preliminary site plan 

approval.11 An application for a multiple 

dwelling project with five or more units 

will require the installation of a certain 

number of EVSE and Make-Ready park-

ing spaces based upon a calculation of 

required off-street parking.12 All other 

applications involving a parking lot or 

garage not covered by the aforemen-

tioned section shall be required to pro-

vide a certain number of Make-Ready 

parking spaces based upon the number 

of off-street parking spaces provided by 

the project.13 Unlike multiple dwelling 

projects, there is no requirement that 

EVSE ever be installed in these Make-

Ready parking spaces.14 Moreover, single 

family homes and retailers that provides 

25 or fewer off-street parking spaces are 

exempt from providing EVSE or Make-

Ready parking spaces.15 

Section 4 directs the New Jersey 

Department of Community Affairs 

(DCA) to “publish a model land use ordi-

nance to address installation, sightline, 

and setback requirements and other 

health- and safety-related specifications” 

for EVSE and Make-Ready parking 

spaces.16 The DCA Model Ordinance 

“shall be effective in each municipality, 

except that a municipality may deviate 

from the reasonable standards set forth 

in the model land use ordinance by 

adoption of an ordinance.”17  

Sections 5 and 6 added the terms 

“EVSE” and “Make-Ready” to the MLUL 

definitions section. Specifically, the term 

EVSE is defined as follows:  

 

”“Electric vehicle supply equipment” or 

“electric vehicle service equipment” or 

“EVSE” means the equipment, including 

the cables, cords, conductors, connectors, 

couplers, enclosures, attachment plugs, 

power outlets, power electronics, trans-

former, switchgear, switches and controls, 

network interfaces, and point of sale 

equipment and associated apparatus 

designed and used for the purpose of 

transferring energy from the electric sup-

ply system to a plug-in electric vehicle. 

“EVSE” may deliver either alternating cur-

rent or, consistent with fast charging 

equipment standards, direct current elec-

tricity. “EVSE” is synonymous with “elec-

tric vehicle charging station.”18  

 

The term “Make-Ready” is defined as 

follows: 

 

“Make-Ready” means the pre-wiring of 

electrical infrastructure at a parking space, 

or set of parking spaces, to facilitate easy 

and cost-efficient future installation of 

Electric Vehicle Supply Equipment or Elec-

tric Vehicle Service Equipment, including, 

but not limited to, Level Two EVSE and 

direct current fast chargers. Make Ready 

includes expenses related to service pan-

els, junction boxes, conduit, wiring, and 

other components necessary to make a 

particular location able to accommodate 

Electric Vehicle Supply Equipment or Elec-

tric Vehicle Service Equipment on a “plug 

and play” basis. “Make-Ready” is synony-

mous with the term “charger ready,” as 

used in P.L.2019, c.362 (C.48:25-1 et al.).19  

Administrative Approval Process for 
EVSE and Make-Ready  

The Public Law amended the MLUL to 

provide for an administrative review 

process for EVSE and Make-Ready park-

ing spaces when proposed at an existing 

gasoline service station, an existing retail 

establishment, or any other existing 

building.20 These applications “shall not 

be subject to site plan or other land use 

board review, shall not require variance 

relief pursuant to [the MLUL] or any 

other law, rule, or regulation, and shall 

be approved through the issuance of a 

zoning permit,” provided certain statuto-

ry requirements are met.21  

The first of these requirements is that 

the proposed installation of EVSE or 

Make-Ready parking spaces cannot not 

violate bulk requirements applicable to 

the property, any conditions from the 

original final approval of the site plan, 

nor subsequent approvals for the existing 

gasoline service station, retail establish-
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ment, or other existing building.22 The 

second is that “all other conditions of 

prior approvals for the gasoline service 

station, the existing retail establishment, 

or any other existing building continue 

to be met.”23 And the last requirement is 

that the proposed installation of EVSE or 

Make-Ready parking spaces complies 

with the state Uniform Construction 

Code Act (UCC), N.J.S.A. 52:27D-119, et 

seq., any safety standards concerning the 

installation of EVSE or Make-Ready park-

ing spaces, and any other state rule or 

regulation concerning electric vehicle 

charging stations.24 

Unlike a typical zoning permit, which 

must be issued or denied within 10 busi-

ness days following receipt of said appli-

cation,25 the administrative review 

process for EVSE and Make-Ready park-

ing spaces incorporates a completeness 

determination prior to the issuance of a 

zoning permit.26 Specifically, an applica-

tion for EVSE or Make-Ready parking 

spaces pursuant to N.J.S.A. 40:55D-66.19 

shall be deemed complete if the adminis-

trative officer determines the applica-

tion, required fees, and all necessary doc-

umentation to be complete.27 Moreover, 

the administrative officer may issue a 

notice of incompleteness within 20 days 

after the filing of the application28 or “a 

one-time written correction notice” 

within 20 days after filing of the applica-

tion that details all deficiencies in the 

application and identifies any additional 

information “explicitly necessary to 

complete a review of the permit applica-

tion.”29  

Unfortunately, this new hybrid 

administrative review process unneces-

sarily complicates existing practices 

related to the issuance of local zoning 

permits, overburdens administrative offi-

cers that will be charged with managing 

this new review process, and is ambigu-

ous as to what happens when require-

ments are not met.  

For instance, the new process outlined 

in the Public Law creates a hybrid-type 

review process by incorporating the com-

pleteness determination review typically 

applicable only to “applications for 

development.”30 As such, the administra-

tive officer, who may not be familiar with 

completeness determinations, must now 

learn this new process and how to apply 

it in the case.  

Second, the process is unclear as to 

how the zoning permit approval process 

fits in to this new review process. While 

the Public Law provides 20 calendar days 

for a completeness determination, it did 

not specify the process after an applica-

tion is deemed complete. Presumably, 

the administrative officer would have 10 

business days from the completeness 

determination to grant or deny the appli-

cation as is typical for any zoning permit. 

Moreover, the shift between calendar 

days and business days when processing 

these types of applications may lead to 

confusion. 

Third, the procedural and substantive 

review needed for a completeness deter-

mination and permit issuance is exten-

sive, requiring the administrative officer 

to review bulk standards for the property, 

check all prior and current conditions of 

approval and any other conditions of 

prior approval (which are typically found 

in prior resolutions and/or site plans), 

verify compliance with the newly adopt-

ed design standards as set forth in the 

DCA Model Ordinance, and confirm 

compliance with the UCC. Putting aside 

the issue of determining compliance 

with prior resolutions of approval and 

the new design standards contained 

within the DCA Model Ordinance, the 

administrative officer who processes zon-

ing permits will not likely be able to con-

firm compliance with the UCC, which is 

a function typically performed by the 

construction official at the time the 

appropriate construction permits are 

submitted to them for review. According-

ly, the construction official will need to 

be made part of this review process prior 

to the issuance of a zoning permit. Prac-

tically, however, the administrative offi-

cer will likely defer compliance with the 

UCC to the construction official during 

their formal review of construction per-

mits.  

Lastly, the administrative review 

process is ambiguous as to what happens 

when the requirements for the issuance 

of a zoning permit are not met. For exam-

ple, let’s say an application for EVSE does 

not comply with the property’s bulk reg-

ulations and violations a condition of 

approval on a prior site plan resolution. 

Can the administrative officer now 

require the applicant to obtain a bulk 

variance or site plan review by the land 

use board? But if so, does this not contra-

dict specific provisions exempting these 

permit applications from variances and 

site plan review? The language in the 

Public Law becomes circular in this way 

(e.g. — so long as the application com-

plies with bulk regulations, no bulk vari-
ance can be required). However, given 

the Public Law conditions the exemption 

from bulk variances and site plan review 

on compliance with the requirements, it 

follows that if an application does not 

comply with the requirements, relief 

may be sought by way of a bulk variance 

or relief of condition before a land use 

board within the municipality.  

Required Make-Ready and EVSE for 
Site Plan Applications 

1. Requirements for Multiple Dwelling 
Developments 
The MLUL now requires the installa-

tion of EVSE and Make-Ready parking 

spaces as a condition of preliminary site 

plan approval for all applications 

“involving” a multiple dwelling project 

with five or more units.31 The phrase 

“multiple dwelling” specifically includes 

include a “a building held under a con-

dominium or cooperative form of owner-

ship, a mutual housing corporation, or a 

mixed-use development.”32 

A developer or owner is required to 
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prepare at least 15% of required off-street 

parking spaces as Make-Ready parking 

spaces and install EVSE in at least one-

third of these Make-Ready parking 

spaces.33 An additional one-third of the 

original Make-Ready parking spaces must 

be installed with EVSE within three years 

following the issuance of a certificate of 

occupancy,34 with the remaining EVSE 

installation required to occur within six 

years from the issuance of the certificate 

of occupancy.35 The MLUL further 

requires that throughout the installation 

of EVSE in the Make-Ready parking 

spaces that 5% of the EVSE be accessible 

to individuals with disabilities.36 Of 

course, a developer or owner may install 

EVSE “at a faster or more expansive rate 

than as required by this subsection.”37  

By way of an example, let’s take a 

rental housing development project con-

sisting of 75 rental apartment units that 

requires preliminary and major site plan 

approval and at least 100 off-street park-

ing spaces pursuant to the local ordi-

nance. In this example, the developer 

will be required to provide at least 15 

Make-Ready parking spaces for the devel-

opment, with at least five EVSE installa-

tions. The next five EVSE installations 

will be due within three years following 

the issuance of the certificate of occu-

pancy, with the remaining five EVSE 

installations due within three years 

thereafter. At least one of these 15 EVSE 

installations must being accessible to 

individuals with disabilities. Note that 

this installation requirement remains 

the same regardless of how many parking 

spaces are provided for onsite. It is also 

remains the same regardless of whether 

the developer voluntarily provided more 

Make-Ready parking spaces since as the 

statutory language requiring installation 

specifically applies to the “original 15%” 

Make-Ready parking spaces only.  

While these requirements seem sim-

ple and straightforward, a closer exami-

nation reveals several ambiguities with-

out a clear solution. First, the use of the 

word “involving” is vague on exactly 

what types of applications should require 

compliance with the Public Law. For 

example, is compliance required for an 

existing multiple dwelling development 

that is subject to a site plan application 

even when no new units are being 

added? Similarly, would it apply to an 

existing mixed-use development where 

the subject of the site plan application is 

a commercial structure only? Would an 

increase in density for an existing devel-

opment calculate the 15% on the parking 
spaces required for the increase in densi-

ty or for the entire existing develop-

ment? These questions are just a small 

sample of the various situations munici-

palities and developers will need to 

address, and unfortunately the Public 

Law and DCA Model Ordinance do not 

offer a clear solution. 

Second, while it is clear that EVSE and 

Make-Ready parking spaces are required 

as a condition of preliminary site plan 

approval, thus exempting at the time the 

Public Law was passed all existing prelim-

inary site plan approvals, it is unclear if 

this would exempt an amended prelimi-

nary site plan application. What if the 

amendment is necessitated by a minor 

design change caused by comments from 

an outside agency? Does this apply to 

minor site plans? 

Third, the phrase “multiple dwelling” 

is not well defined by the Public Law. 

Specifically, it is unclear whether hybrid 

residential and institutional uses, such as 

assisted living and memory care facili-

ties, would be subject to the required 

15% requirement or the more “relaxed” 

Make-Ready parking space provisions 

discussed in the next section. Again, the 

fact that these, and likely other, ambigu-

ities are readily noticeable upon review 

of the Public Law, there is a significant 

risk of inconsistent interpretation by and 

among municipalities and developers. 

2. Requirements for All Other 
Developments with a Parking Lot or 

Garage 
For all other applications, not covered 

by N.J.S.A. 40:55D-66.20(a)(1) (certain 

multiple dwellings project), “involving” 

a parking lot or garage, the developer or 

owner must provide a minimum number 

of Make-Ready parking spaces, depend-

ing on the number of parking spaces 

being provided on-site.38 It must be 

emphasized that this requirement is 

based upon the off-street parking spaces 

provided on-site, and not based upon 

required off-street parking spaces.  

Accordingly, if the development has 

50 or fewer off-street parking spaces on-

site, the developer must provide at least 

one Make-Ready parking space.39 The 

MLUL requires at least two Make-Ready 

parking spaces if 51-75 off-street parking 

spaces are provided on-site,40 at least 

three Make-Ready parking spaces if 76-

100 off-street parking spaces are provid-

ed,41 at least four Make-Ready parking 

spaces, with at least one being accessible 

for individuals with disabilities, if 101-

150 off-street parking spaces are provid-

ed,42 and 4% Make-Ready parking spaces, 

with at least 5% of those accessible to 

individuals with disabilities, if over 150 

off-street parking spaces are provided.43 

Unlike with multiple dwelling applica-

tions, there is no requirement to actually 

install EVSE in these required Make-

Ready parking spaces. This notwith-

standing, a developer may install EVSE in 

lieu of providing Make-Ready parking 

spaces.44 

 For example, a new warehouse build-

ing that requires preliminary and final 

major site plan approval and proposes 

140 off-street parking spaces, will be 

required to install at least four Make-

Ready parking spaces, with one of them 

being accessible to individuals with dis-

abilities. In lieu of providing the Make-

Ready parking spaces, the developer may 

install EVSE on-site.  

Here, similar ambiguities as noted in 

the previous section exist. For example, 

the use of the word “involving” is more 
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ambiguous in this section because most 

development in the state “involve” a 

parking lot or garage. Again, would a 

small addition to an existing large com-

mercial site require the installation of 

Make-Ready parking spaces based upon 

all the parking provided, or just the park-

ing applicable to the addition?  

3. Other General Regulations and 
Exemptions 
Notwithstanding the requirements 

summarized above, the law specifically 

exempts “retailers” that provide 25 or 

fewer off-street parking spaces and own-

ers or developers of single-family homes 

from providing any Make-Ready parking 

spaces or EVSE.45 Any fractional calcula-

tions for Make-Ready parking spaces or 

EVSE shall be rounded up to the next full 

parking space.46 Any permitting applica-

tions solely for the installation of EVSE as 

a permitted accessory use shall not be 

subject to any review based upon parking 

requirements.47 The law also imposes an 

obligation on power companies funding 

the installation of EVSE or Make-Ready 

parking spaces to collaborate with devel-

opers and owners, in consultation with 

the Board of Public Utilities, to ensure 

these provisions are implemented.48 

Most beneficial to developers and 

owners is the requirement that Make-

Ready parking spaces and EVSE be count-

ed as two parking spaces for purposes of 

complying with the minimum parking 

requirements.49 This benefit, however, 

can only be used to reduce the minimum 

parking requirements by up to 10%.50 For 

example, let’s take a commercial project 

that requires a minimum 100 off-street 

parking spaces pursuant to the local ordi-

nance, but site constraints prevent the 

developer from providing more than 90 

off-street parking spaces. Prior to these 

EV infrastructure requirements, the 

developer would have sought a bulk vari-

ance for 10 parking spaces. Here, howev-

er, the developer is required to provide at 

least three Make-Ready parking spaces, 

so the bulk variance request would be 

reduced to seven parking spaces, and 

moreover, if the developer voluntarily 

provided 10 Make-Ready parking spaces 

and/or EVSE, the bulk variance for park-

ing would no longer be required since 

the statute allows a developer to reduce 

the minimum parking requirements by 

10% through the installation of Make-

Ready parking spaces or EVSE, which 

count as two parking spaces. 

Like other sections within the Public 

Law, some practical ambiguities contin-

ue to exist. For instance, there is no defi-

nition of a “retailer” in the Public Law, 

MLUL, or the DCA Model Ordinance, 

which will leave municipalities to define 

it as they see most appropriate. However, 

was it the intent of the Public Law to not 

exempt a small office building or restau-

rants from providing Make-Ready park-

ing spaces if they have fewer than 25 

parking spaces onsite? Similarly, while 

single family homes are exempt, does 

that mean 2-, 3-, and 4- family homes are 

not exempt from providing Make-Ready 

parking spaces? Does it matter if they are 

attached or detached homes? Does exist-

ing EVSE or Make-Ready parking spaces 

count toward the required installation 

and/or would these give the developer 

the benefit of counting each space as two 

parking spaces? 

The DCA Model Ordinance 
A major component of the Public Law 

was directing the DCA to “publish a 

model land use ordinance to address 

installation, sightline, and setback 

requirements and other health- and safe-

ty-related specifications for electric vehi-

cle supply equipment and Make-Ready 

parking spaces and shall post the model 

land use ordinance on the department’s 

Internet website.”51 The DCA Model Ordi-

nance is effective in every municipality 

upon its publication and municipalities 

may only deviate, by ordinance, from 

certain provisions of the DCA Model 

Ordinance to “adopt reasonable stan-

dards to address installation, sightline, 

and setback requirements or other 

health- and safety-related specifications 

for electric vehicle supply equipment 

and Make-Ready parking spaces.”52  

The DCA Model Ordinance was pub-

lished on Sept. 1, 2021, with written sup-

port from the Department of Environ-

ment Protection and Board of Public 

Utilities.53 It generally incorporates most 

of the provisions of the Public Law verba-

tim, with the most noteworthy additions 

being the design standards.54  

The DCA Model Ordinance also adds 

the definition of “Private EVSE,” which is 

“EVSE that has restricted access to specif-

ic users (e.g., single and two-family 

homes, executive parking fleet parking 

with no access to the general public)”, 

and the definition of “Publicly-accessible 

EVSE,” which is “EVSE that is publicly 

available (e.g., park & ride, public park-

ing lots and garages, on-street parking, 

shopping center parking, non-reserved 

parking in multi-family parking lots, 

etc.).”55 These definitions become impor-

tant when applying certain designs stan-

dards, as discussed further below. 

Section F of the DCA Model Ordi-

nance contains the design standards for 

new EVSE and Make-Ready parking 

spaces.56 This section is comprised of six 

subsections, each detailing a different 

design aspect related to EVSE and Make-

Ready parking spaces. Subsection 1 is a 

general statement that the design criteria 

contained in Section F should be flexible 

and may vary based upon the design and 

use of the primary parking area.57 

Subsection 2 provides for installation 

requirements, essentially requiring EVSE 

and Make-Ready parking spaces comply 

with the provisions of the UCC and that 

accessible spaces be of a certain length 

and width.58 

Subsection 3 discusses the use of the 

EVSE and specifically reserves Publicly-

accessible EVSE to charging EVs only.59 In 

other words, the default requirement in 

the DCA Model Ordinance is that an 
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EVSE can only be occupied by a charging 

EV vehicle. It further places the burden 

on the municipality’s police department 

to monitor and enforce this prohibition. 

Private EVSE shall be monitored by the 

property owner.60 

Subsection 4 discusses various safety 

details associated with EVSE, such as 

paint identification, adequate site light-

ing and landscape, bollards, setbacks, 

cord management systems, pedestrian 

circulation, etc.61 Subsection 5 details the 

required signs for EVSE, what informa-

tion must be posted, and the size, shape, 

color, etc. of said signs.62 Subsection 6 

details usage fees for EVSE.63 

There are two general issues with the 

DCA Model Ordinance that municipali-

ties should consider revising. The first 

issue is the default provision of including 

“multi-family parking lots” within the 

definition of “Publicly-accessible EVSE.” 

These are typically privately owned 

developments not open to the general 

public in the same way a restaurant is 

open to the general public. However, by 

including “multi-family parking lots” in 

this definition, they now become subject 

to extensive design standards that 

arguably should not apply to these pri-

vate facilities.  

The second issue is the default stan-

dard that only charging EVs can occupy 

an EVSE space. This effectively takes the 

EVSE parking space out of general use, 

which coupled with the two-parking 

space bonus, can leave a site severely 

under parked. At the very least, the 

default provisions should have permitted 

an EV or hybrid vehicle should be able to 

park in an EVSE space, or even a non-EV 

for a short time frame (e.g., 15 minutes).  

While these provisions can be 

changed by a municipality to meet its 

community’s specific needs and prefer-

ences, formal action is still needed by 

ordinance, which may function as an 

unnecessary barrier to needed amend-

ments.  

Conclusion 
The Public Law and DCA Model Ordi-

nance were necessary first steps toward 

achieving our state’s energy goals to 

combat climate change and put us on 

the path to a clean energy future. While 

the Public Law and DCA Model Ordi-

nance have many ambiguities and 

processes to correct, the spirit of the law 

can still be achieved so long as munici-

palities and developers work collabora-

tively to best implement the provisions 

of these laws. n 
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C-PACE Legislation Gets a Major Upgrade, 
Serving as a Catalyst for Meeting  
New Jersey’s Climate Change Goals 
By Joshua V. Berliner 

C-PACE Legislative History in New Jersey 
New Jersey’s latest legislation establishing a statewide “Garden State” Commercial 

Property Assessed Clean Energy (C-PACE) Program, which is expected to go into effect 

this summer, will help provide the up-front capital necessary to fund much needed 

energy efficiency upgrades and renewable energy infrastructure projects on commer-

cial properties across the state. On Aug. 24, 2021, Gov. Phil Murphy signed into law 

A2374 (now codified at N.J.S.A. 34:1B-374, et seq.), which “directs [the New Jersey Eco-

nomic Development Authority (the “EDA”)] to establish [a] program for public or pri-

vate financing of certain renewable energy, water, and storm resiliency projects 

through use by municipalities of voluntary special assessments for certain property 

owners” (the C-PACE Law).1 Prior to the C-PACE Law, Governor Chris Christie signed 

S1406 into law on Jan. 17, 2012 (now codified at N.J.S.A. 40:56-1.4, et seq.)—a prior iter-

ation of the C-PACE Law still in effect today—which includes a similar mechanism to 
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provide up-front capital for similar types 

of projects (the Current Law).2 The Cur-

rent Law will remain in effect until the 

date the EDA publishes the information 

required by the C-PACE Law to establish 

the Garden State C-PACE Program.3 

In a typical C-PACE transaction (and 

under both the C-PACE Law and the Cur-

rent Law), a property owner receives a 

loan from a traditional lender or from C-

PACE bond proceeds (issued by either a 

municipality or county improvement 

authority pursuant to certain terms and 

conditions) to pay 100% of the costs of a 

qualified project. Upon completing the 

project, the municipality charges the 

property owner a special assessment on 

the subject property tax bill in an 

amount equal to the loan repayments, 

plus administrative costs. The municipal-

ity then uses the special assessment pay-

ments to pay the lender (or bondhold-

ers). The special assessment loan 

repayments are typically less than the 

energy savings produced by the C-PACE 

improvements, resulting in an immedi-

ate cash flow benefit to the property 

owner. 

However, since its passage in 2012, the 

Current Law has been largely ineffective 

at attracting the capital providers neces-

sary to fund such projects in the state. 

Under the Current Law, the governing 

body of a municipality, upon application 

to and approval by the Director of the 

Division of Local Government Services 

in the Department of Community 

Affairs, “may undertake the financing of 

the purchase and installation of renew-

able energy systems and energy efficien-

cy improvements made by property own-

ers.”4 Therefore, under the Current Law, 

the only projects eligible for this pro-

gram are installations of renewable ener-

gy systems and energy efficiency 

improvements. Additionally, the Current 

Law does not establish a statewide pro-

gram—meaning there is no statewide 

standardization of processes and proce-

dures and limited to no access to addi-

tional state agency-level funding or pro-

fessional expertise.  

C-PACE Law’s Improvements on the 
Current Law’s Shortcomings 

The C-PACE Law is well-positioned to 

resolve the Current Law’s shortcomings. 

Under the C-PACE Law, commercial 

property owners can borrow money for 

not only renewable energy systems and 

energy efficiency improvements, but also 

for “energy storage, microgrid, water 

conservation improvements, stormwater 

management systems, electric vehicle 

charging infrastructure, flood resistant 

construction improvements, and hurri-

cane resistant construction improve-

ments.”5 This is a much broader subset of 

projects than the subset of projects that 

qualify under the Current Law. 

In addition, the C-PACE Law requires 

the EDA to create two types of programs, 

both of which are voluntary for author-

ized municipalities and counties to par-

ticipate in. The first type is the Garden 

State C-PACE Program—which any 

municipality in the state can opt into by 

adopting an ordinance and signing a 

program agreement with the EDA.6 The 

Garden State C-PACE Program will help 

facilitate financing C-PACE projects by 

enabling the EDA to: (i) develop uniform 

assessment documents and project 

guidelines;7 (ii) contract with third-party 

administrators to implement and/or 

administer same;8 (iii) partner with state 

government agencies or instrumentali-

ties for oversight and funding assis-

tance;9 and (iv) establish a loss revenue 

and/or issue guarantees “to mitigate the 

repayment risk assumed by capital 

providers providing direct financing”10—

none of which is currently provided for 

under the Current Law. Additionally, the 

future EDA guidelines must include that 

in the event the property owner fails to 

pay the special assessment, the lender 

shall be secured by a first lien on the 

property, akin to a tax lien, enforced by 

the municipality—a requirement not 

included in the Current Law.11 This secu-

rity allows for better interest rates, 

longer-term financing, and transferabili-

ty of the loan to a new property owner if 

the property is sold. The EDA has 270 

days from the signing of the C-PACE Law 

to create program guidelines, procedures 

and model documents.12 

The second program type is local C-

PACE programs—where the top third of 

all municipalities in the state in terms of 

U.S. Census population size (approxi-

mately over 13,500 people) and counties 

may adopt an ordinance creating their 

own C-PACE programs.13 The Current Law 

does not provide counties the ability to 
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establish their own C-PACE programs. 

Such authorized municipalities and 

counties can contract with either a coun-

ty improvement authority or private par-

ties to implement and/or administer 

same, which offers further access to 

financial resources and professional 

expertise than is available under the Cur-

rent Law.14 Taken together, both programs 

offer property owners, municipalities, 

and counties more flexibility, financing 

resources, and ease of implementation 

than the Current Law provides. 

The financing terms as detailed in the 

C-PACE Law are an upgrade over those 

provided for by the Current Law as well. 

The C-PACE Law explicitly enables prop-

erty owners to apply for refinancing of an 

investment in an existing improvement 

completed up to three years prior to the 

submission of same to either the Garden 

State C-PACE Program or local C-PACE 

programs—which is not provided for in 

the Current Law.15 Although both laws 

allow for funding through non-recourse 

bonds issued by either authorized 

municipalities or county improvement 

authorities, the C-PACE Law also allows 

capital providers to directly finance proj-

ect costs for C-PACE projects under either 

the Garden State C-PACE Program or 

local C-PACE programs.16 Additionally, 

the C-PACE Law requires that the recipi-

ent of C-PACE financing meet certain 

minimum eligibility criteria not provid-

ed for in the Current Law.17 Same pro-

vides more assurances and confidence to 

municipalities, county improvement 

authorities, and capital provides to be 

more willing to make such financial 

investments.18  

Other Statewide Benefits of the  
C-PACE Law 

The C-PACE Law is expected to have a 

significant positive impact on the state’s 

overall environmental footprint to meet 

its climate change goals. On Jan. 27, 

2020, Murphy unveiled the state’s Ener-

gy Master Plan (EMP), which outlines key 

strategies to reach 100% clean energy by 

2050 and achieve the mandates under (i) 

the Global Warming Response Act of 

reducing state greenhouse gas emissions; 

and (ii) the Clean Energy Act of 2018.19 

The EMP includes clear meaningful goals 

to reduce energy use through energy effi-

ciency measures and specifically men-

tions C-PACE financing (under Goal 

7.3.2) as a means “to facilitate greater pri-

vate lender funding, and on relatively 

better terms” to lower the cost of capital 

for such projects.20 The C-PACE Law cer-

tainly aligns with the EMP and helps 

achieve the mandates set forth in the 

Global Warming Response Act and the 

Clean Energy Act of 2018 through reduc-

ing greenhouse gas emissions, improving 

water quality, strengthening the electric 

grid against severe weather disruptions, 

and saving consumers money on their 

monthly utility bills.21  

Also of note is that as mentioned 

above, the C-PACE Law now explicitly 

includes electric vehicle (EV) charging 

infrastructure as an eligible C-PACE proj-

ect. This will help the state satisfy the EV 

charging stations mandate as provided 

by S2252 signed into law by Murphy on 

Jan. 17, 2020, (now codified at N.J.S.A. 

48:25-1, et seq.),22 help tackle the issue of 

“range anxiety”23 so often associated 

with EVs, and help municipalities satisfy 

their requirements to plan for EV charg-

ing infrastructure pursuant to S606 

signed into law by Murphy on Nov. 6, 

2019, (now codified at N.J.S.A. 40:55D-

28, et seq.).24  

Additionally, the C-PACE Law may be 

the impetus needed to spur advance-

ment and implementation of desperately 

needed upgrades to the most underprivi-

leged communities in the state. Histori-

cally, New Jersey’s low-income commu-

nities and communities of color have 

been subject to a disproportionately high 

number of environmental and public 

health stressors, including pollution 

from numerous industrial, commercial, 

and governmental facilities located in 

those communities and, as a result, suffer 

from increased adverse health effects 
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including, but not limited to, asthma, 

cancer, elevated blood lead levels, cardio-

vascular disease, and developmental dis-

orders.25 Same was the impetus for Mur-

phy signing the Environmental Justice 

Law into law on Sept. 18, 2020, (now cod-

ified at N.J.S.A. 13:1D-157 et seq.), which 

requires the New Jersey Department of 

Environmental Protection (DEP) to eval-

uate the environmental and public 

health impacts of certain facilities on 

“overburdened communities” when 

reviewing certain permit applications.26 

The DEP estimates that 310 municipali-

ties with populations totaling approxi-

mately 4,489,000 have “overburdened 

communities” within their municipali-

ties27—many of which are the top third of 

municipalities in terms of population 

size to qualify for creating its own C-

PACE programs. Aside from the flexibili-

ty and financial resources the C-PACE 

Law can provide to such overburdened 

communities, the C-PACE Law specifical-

ly includes improvements—mainly 

water conservation improvements, 

stormwater management systems, flood 

resistant construction improvements, 

and hurricane resistant construction 

improvements—that will help reduce the 

environmental and public health stres-

sors mentioned above. n 
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Negotiating Solar 
Renewable Energy 
Agreements 
What You Should Know  
By Barbara J. Koonz 

In a push to decarbonize energy systems, climate action initiatives are evolv-

ing and intensifying both nationally and globally. Driven by clean energy 

initiatives and by governmental and corporate sustainability goals, New Jer-

sey continues to act as a leader in the development of solar projects, ranking 

eighth nationally with a total of 3,854.20 MW of installed solar, enough to 

power 659,176 homes.1 The installation of solar renewable energy genera-

tion systems on and around commercial and industrial buildings in New Jersey is 

widespread and is projected to continue to grow.2 This article discusses the most com-
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mon types of solar energy-related agree-

ments and issues that arise when negoti-

ating such agreements. It is written from 

the vantage point of the property owner 

as prospective energy purchaser and pos-

sible future owner of the solar project.  

While solar energy accounts for over 

6.7% of the electricity consumed in New 

Jersey, that amount is likely to increase 

dramatically, spurred on by the New Jer-

sey Energy Master Plan’s goal of generat-

ing 34% of the state’s required electricity 

by 2050.3 Moreover, generous economic 

incentives, including the New Jersey 

Board of Public Utilities’ (BPU) Solar 

Renewable Energy Certificate Successor 

program,4 the Federal Investment Tax 

Credit, and corporate clean energy sus-

tainability goals are likely to ensure con-

tinued growth of solar development.  

Clients seeking advice regarding solar 

agreements often do so in response to a 

solicitation from a solar developer seek-

ing to construct a solar facility on the 

client’s property. These transactions typ-

ically require the negotiation of either: 

(i) a power purchase agreement (PPA); (ii) 

an engineering, procurement and con-

struction (EPC) contract, and/or (iii) a 

ground or rooftop lease.  

It is important to confirm that enter-

ing into a PPA, EPC or lease will not run 

afoul of other agreements related to the 

property or its operations, including 

notice or other provisions of lender 

agreements, existing leases, or third-

party energy provider agreements.  

Solar Power Purchase Agreements 
(PPA)  

A solar PPA is an agreement in which a 

party agrees to purchase all of the elec-

tricity produced by a solar generation 

facility for an agreed upon price and 

term. Under the agreement, the seller (or 

power provider) of the electricity installs, 

owns, and operates a solar facility on the 

property of the buyer (or host) or on 

property contiguous to the buyer.5 PPAs 

are attractive to energy buyers because 

they do not require capital expenditures, 

provide price certainty and savings from 

electricity purchased from the electric 

utility¸ and the power provider remains 

responsible for operating and maintain-

ing the solar facility. PPAs are particularly 

attractive to governmental entities 

because public entities are unable to take 

advantage of the federal tax benefits 

applicable to solar projects.6 Under a PPA, 

the power provider uses the tax benefits 

and effectively shares those benefits with 

the buyer through a reduced price for 

electricity. 

Key terms associated with PPAs 

include:  

(i) Energy Price and Term: The price is 

set based upon a kWh rate that may be 

subject to a periodic escalation rate. Both 

the price and the escalation rate are sub-

ject to negotiation. Be careful not to 

agree to an escalation rate that is exces-

sive.  

(ii) PPA Term: The term of PPAs gener-

ally range between 15–25 years. Because 

solar facilities cease earning SREC IIs 

after the 15th year of service, many 

power providers will enter into 15-year 

agreements. From a buyer’s perspective, a 

25-year agreement is a long time to com-

mit to technology that is likely to change 

considerably over the next two decades. 

It is important to include an end-of-term 

purchase option for fair market value 

(FMV). If the buyer does not exercise the 

option, the power provider should be 

required to remove the facility in its 

entirety and restore the property to its 

prior condition subject to reasonable 

wear and tear. A decommissioning bond 

may be considered (and is sometimes 

required) for public projects. Because the 

cost of removal can be expensive, power 

providers may be inclined to agree on a 

favorable FMV price rather than incur 

the cost of removing a 15- to 20-year-old 

system.  

(iii) Obligation to Purchase Energy: The 

buyer will be expected to purchase all of 

the energy produced by the system. The 

PPA should clearly state that the obliga-

tion to purchase arises when the energy 

is delivered to the buyer, not when it is 

generated by the system. Also, this sec-

tion should clarify that the system has 

been designed to meet the BPU’s net-

metering requirements. Net-metering 

enables the buyer to sell power to the 

local utility when the system is produc-

ing more electricity than is being con-

sumed at the site. Net-metering ensures 

that the buyer will be able to use or sell all 

of the energy it purchases from the 

power provider. In order to qualify for 

net-metering, the system must be 

designed to not generate more energy 

than that used by the customer during 

the prior year.  

(iv) Structural Integrity and Roof War-

ranties: Prior to entering into a PPA, the 

property owner should confirm that the 

structural integrity of the building and 

rooftop can withstand the increased load 

of the installed solar facility. The buyer 

(or property owner) should require the 

power provider to obtain a certification 

of an independent engineer that has 

examined the property and concluded 
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that the property can accommodate the 

solar installation. The PPA should also 

require the power provider to secure from 

all roof warrantors written confirmation 

that the installation of the solar facility 

will not void or impair existing roof war-

ranties. When roof replacement accom-

panies the solar project, it is critical that 

the roofing contractor and solar develop-

er coordinate and that the structural 

analysis confirms support for the roof 

and the solar project as designed before 

roof replacement commences. 

(iv) System Design Approval: While 

the system will be owned, designed, 

and installed by the power provider, the 

layout and specific location of the sys-

tem components should be an exhibit 

to the PPA and subject to review and 

approval by the buyer (or property 

owner). The system design should limit 

roof penetrations and design drawings 

should depict their locations. If por-

tions of the system are to be installed on 

canopy structures in a parking lot, it is 

important to review the specific design 

of these structures. The property owner 

should ascertain that the canopies do 

not create unsafe conditions and that 

snow removal equipment will be opera-

ble under the canopies. The PPA should 

further clarify that the buyer’s approval 

of the system location drawings does 

not constitute a determination that the 

system has been designed or installed 

consistent with industry standards, 

applicable law, or the requirements of 

the agreement.  

(v) Access to the Property: The PPA 

needs to confer access rights to the 

power provider so it can install, operate, 

and maintain the solar facility. The par-

ties should designate a laydown area 

during construction. The power 

provider may be willing to accept a 

license to access and occupy the proper-

ty but will most likely request an ease-

ment. The issuance of a narrowly tai-

lored nonexclusive easement, limiting 

the scope of the easement to areas that 

are necessary to access, is acceptable. If 

the buyer or property owner confers an 

easement, it should do so contingent 

upon the power provider executing a 

discharge of easement to be held in 

escrow by the property owner until the 

termination of the PPA. If a solar facility 

is to be installed on a site that is not 

owned by the electricity buyer, the sys-

tem owner will likely require a lease with 

the property owner.  

(vi) Minimum Production Guarantee: A 

buyer should request that the solar facili-

ty produce a minimum amount of elec-

tricity annually. A reasonable minimum 

production guarantee is 85%–90% of the 

system’s capacity, adjusted for weather 

and other actual conditions. Power 

providers usually resist the inclusion of a 

production guarantee but will often 

agree after negotiating the annual per-

centage and the methodology for meas-

uring performance.  

(vii) Early Termination Payment: PPAs 

typically include a liquidated damages 

provision arising from a buyer default. 

The provision, generally referred to as an 

early termination payment (ETP), is a 

financial sum intended to compensate 

the power provider for all of the lost rev-

enue and tax benefits it would suffer in 

the event of a buyer default. While the 

ETP amount decreases annually, it 

remains significant, particularly during 

the first six years of the agreement. If a 

power provider requires the inclusion of 

an ETP provision, the buyer should 

attempt to negotiate a reduction in the 

amount and should include in the PPA a 

requirement that the title to the solar 

facility be transferred to the buyer upon 

payment of the ETP. When negotiating 

default terms in the PPA, make sure to 

include a provision that provides the 

buyer with sufficient time to remedy any 

defaults.  

(viii) Environmental Attributes Owner-

ship: Under a PPA, the power provider gen-

erally retains ownership of the environ-

mental attributes (i.e., environmental 

benefits), including SREC IIs. Retaining 

ownership of SREC IIs enables the power 

provider to charge competitive kWh rates 

for energy. If a buyer needs to secure SREC 

IIs (or renewable energy certificates 

[RECs]) in order to meet corporate sustain-

ability goals, it will need to negotiate with 

the power provider to obtain ownership 

of the SRECs or comparable RECs. Such a 

provision in a New Jersey PPA is unusual.  

(ix) Interconnection and Government 

Approvals: The power provider is respon-

sible for securing all government 

approvals to construct and operate the 

solar facility, including obtaining 

authority to interconnect the system to 

the local utility’s electric grid. If a power 

provider is unable to secure interconnec-

tion approval, it is not required to pro-

ceed with the PPA and is not in default 

provided it diligently pursued the 

approval. The cost to obtain and com-

plete interconnection should be the 

responsibility of the power provider. 

Power providers often seek the inclusion 

of a contract provision that permits the 

power provider to cancel the PPA if inter-

connection costs exceed an agreed upon 
cap. While securing interconnection 

approval is generally not difficult, capac-

ity limitations on a local utility’s system 

can sometimes be excessive causing the 

project to be uneconomic.  

(x) General Commercial Terms: In addi-

tion to the above provisions, general 

commercial transaction agreement 

terms are in PPAs. Those terms include: 

maintenance requirements, assignment, 

insurance requirements, termination, 

force majeure, default provisions, indem-

nification, casualty loss, parties’ repre-

sentations and warranties, and purchase 

options.  

Solar Engineering Procurement and 
Construction (EPC) Contracts  

A solar engineering, procurement and 

construction (EPC) contract is an agree-

ment under which a solar developer 

designs and constructs a solar generation 
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facility for a contract purchaser. A solar 

EPC contract is comparable to a design 

build contract and includes provisions 

usually found in a commercial construc-

tion agreement. Provided a system pur-

chaser can use the Federal Investment 

Tax Credit (ITC) and the purchaser has 

sufficient capital to acquire the system, 

the purchase and ownership of a solar 

facility is generally more economically 

favorable than entering into a PPA. The 

downside of system ownership is that the 

owner is responsible for the operation of 

the system. Such operational risk can be 

minimized by entering into a long-term 

operations and maintenance agreement 

with the solar developer. 

Key terms associated with a solar EPC 
include: 

(i) System Pricing: The price for the 

construction of a solar facility is based 

upon a per kW dollar amount multiplied 

by the system’s kW capacity. The per unit 

price will vary based upon a number of 

factors including the system size, the 

type of panels and the type of installa-

tion. For example, a ground mounted 

facility is less expensive than a parking 

canopy structure.  

(ii) Scope of Work, System Description 

and Location: Exhibits to the EPC should 

contain a detailed description of the 

required scope of work relating to the 

design and construction of the solar 

facility. The work should be performed 

consistent with industry standards. The 

Scope of Work should include a descrip-

tion of the component parts of the sys-

tem, including identification of (1) 

equipment manufacturers, (2) equip-

ment model types, and (3) equipment 

quantities for all component parts. 

Exhibits to the EPC should include sys-

tem design drawings showing the specif-

ic location of system components, 

including the location of proposed roof 

penetrations and the design associated 

with mounting and parking lot canopy 

structures.  

(iii) Construction Schedule, Penalties for 

Delay, Change Orders: The EPC should 

include a construction schedule with 

deadlines for the receipt of governmental 

and interconnection approvals. The 

buyer should propose the inclusion of 

penalties for unreasonable construction 

delays if the contractor does not com-

plete the project by an agreed upon date. 

The penalty amount should be based 

upon the “lost revenue” to the buyer 

resulting from the delay in the genera-

tion of SREC IIs. Change order provisions 

should also be included in an EPC. In the 

event of a change order, the parties 

should meet and confer to determine the 

appropriate adjustments to the contract 
price, if any, arising from the modifica-

tions to the Scope of Work.  

(iv) Milestone Payments: The EPC 

should include a detailed construction 

milestone payment schedule. The sched-

ule should include payments commenc-

ing upon the effective date of the con-

tract through the date that the system 

achieves permission to operate from the 

BPU and the resolution of punch-list 

items. While the schedule is subject to 

negotiation, the buyer should undertake 

its best efforts to ensure that the contrac-

tor has sufficient economic incentive to 

promptly complete construction. 

(v) SREC Program and Net-Metering Eli-

gibility: The EPC should require the con-

tractor to enroll the project in the BPU’s 

Successor REC (SUSI) program and the 

net-metering program. Prior to the com-

mencement of construction, the con-

tractor should complete the SUSI Pro-

gram registration process to ensure that 

the system qualifies for SREC IIs upon its 

receipt of permission to operate. Similar-

ly, the contractor should be required to 

design the system so that the customer of 

record qualifies for net-metering.  

(vi) Government Approvals: The con-

tractor should be responsible for obtain-

ing all governmental approvals. If 

approvals cannot be obtained despite the 

contractor’s diligent effort, the agree-

ment may be terminated, and any pay-

ments made by the buyer should be 

refunded.  

(vii) Interconnection: Under an EPC, the 

contractor typically reserves the right to 

terminate the contract if interconnection 

costs imposed by the local electric utility 

are higher than anticipated. Alternative-

ly, the contractor may require the buyer 

to pay all interconnection costs. As dis-

cussed above, while interconnection 

costs for on-site generation projects are 

generally not problematic, circumstances 

may cause interconnection costs to ren-

der the project uneconomic. A reasonable 

approach to address this issue is to agree 

that one of the parties will be responsible 

for payment of the interconnection costs 

up to an agreed upon cap. If the costs 

exceed the cap, the party responsible for 

payment can terminate the agreement 

unless the other party agrees to pay the 

amount in excess of the cap.  

(viii) Owner and Operating Manuals, 

Warranties: The contractor should pro-

vide multiple copies of the system’s own-

ers and operating manual. Also, the EPC 

should require the contractor to transfer 

to the buyer all manufacturer warranties 

associated with the equipment compris-

ing the solar facility.  

(ix) Operations and Maintenance Agree-

ment, System Monitoring: Because the 

buyer will be responsible for operating 

and maintaining the system, it will be 

necessary for the buyer to enter into an 

operations and maintenance agreement 

with a qualified contractor. The O &M 

form of agreement should be reviewed 

during the EPC negotiation process and 

should include a detailed maintenance 

schedule. The O&M Agreement may 

include tracking and reporting energy 

production to PJM (regional transmis-

sion operator) to secure the issuance of 

RECs.  

As discussed above, EPC contracts, like 

PPAs, will include the standard provi-

sions of commercial construction con-

tracts and agreements.  
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Lease of Property for the Installation 
of Solar  

Solar developers regularly approach 

commercial property owners and owners 

of vacant land requesting that the owner 

lease its property for the installation of a 

solar facility to be used to generate ener-

gy to be sold to third parties or into the 

wholesale electric grid. Given the sub-

stantial number of commercial/industri-

al building rooftops in New Jersey, solar 

developers are interested in entering into 

rooftop leases so they can sell energy to a 

building tenant, an adjacent property, or 

in the New Jersey Community Solar (CS) 

program.7 Also, solar developers contin-

ue to seek to lease vacant property (e.g., 

farmland, Brownfields, landfills, etc.) for 

the installation of grid supply projects.  

The solar lease process generally starts 

with the execution of an option agree-

ment to enter into a lease. The option 

agreement permits the developer to con-

duct due diligence on the property and 

to obtain the required interconnection 

and governmental approvals. The dura-

tion of the option agreement should 

depend upon the complexity of the solar 

project and the anticipated timeframes 

to obtain project approvals. For example, 

a solar grid supply project on farmland or 

a closed landfill will require more time to 

secure project approvals then a CS proj-

ect to be installed on a commercial 

rooftop. To avoid uncertainty, a fully 

negotiated form of lease should be 

agreed upon at the time of executing the 

option agreement and should be 

attached as an exhibit to that agreement. 

Key terms associated with solar leases 
include: 

(i) Rental Payment Amount: The annual 

rental amount for a solar lease is typically 

based upon the available square footage 

of a rooftop or the acreage of vacant prop-

erty. The amount is subject to negotiation 

and is influenced by conditions associat-

ed with the project. As an alternative to 

paying a fixed amount based upon a per 

square foot or per acre method, the rental 

income can be linked to the amount of 

electricity generated by the system multi-

plied by an agreed upon kWh rate. This 

approach, however, introduces some risk 

to the lessee by tying rental income to the 

project’s performance.  

(ii) Term: The term for solar leases is 

generally consistent with the expected 

useful life of the system—ranging from 

15–25 years.  

(iii) Property Restoration and Decommis-

sioning: The lease should require the 

removal of the solar facility and restora-

tion of the property at the end of the 
term. For larger scale projects, a property 

owner may want to request that the solar 

developer provide a decommissioning 

bond (or some other collateral) to ensure 

that the facility will be properly removed 

at the end of the term.  

(iv) Roof Warranties: For rooftop leases, 

the lessor should be required to obtain a 

certification from all roof warrantors 

that the lessor’s use of the rooftop will 

not void or impair any roof warranties.  

(v) Default Remedies: The lessee is likely 

to propose a liquidated damages provi-

sion in the lease requiring the lessor to 

pay a substantial early termination pay-

ment (ETP) in the event of default. The 

lessor should resist the lessee’s attempt to 

include such a broad liquidated damage 

provision in the lease. Rather, the parties 

should agree upon a reasonable cap on 

damages due to a default by the lessor.  

(vi) Non-disturbance Agreement: The 

lease should require the lessor to request 

that any entity that has a lien on the 

property, agree to provide the lessee a 

non-disturbance agreement.  

In addition to the above provisions, a 

lease for the installation of a solar facility 

should include typical provisions includ-

ed in a commercial property lease, 

should address tax implications of the 

solar project and may include a number 

of the solar provisions reviewed in the 

PPA and EPC discussion. 

The PPA, EPC and lease agreements 

discussed are the most common, but are 

not the only commercial documents and 

agreements applicable to solar energy 

projects. Others may include additional 

energy services, such as solar plus battery 

storage or address broader microgrid 

capabilities. However, familiarity with 

the issues discussed herein should enable 

you to provide informed advice to your 

clients when they are interested in par-

ticipating in transactions involving solar 

generation systems. n 

Endnotes 
1. SEIA Solar Industry Association 

seia.org/smi  

2. There are over 7,500 commercial and 

industrial solar installations in New 

Jersey, representing over 1,732 MWs of 

annual energy production. In the 

Matter of a Solar Successor Incentive 

Program Pursuant to P.L. 2018, Clean 

Energy Order, New Jersey Board of 

Public Utilities, Docket No. QO200 

2018, July 28, 2021, (“SUSI Order”). 

nj.gov/bpu/pdf/boardorders/2021/202

10728/8A%20ORDER%20Successor%

20Solar%20Incentive.pdf  

3. See 2019 New Jersey Energy Master 

Plan, Pathway to 2050, released 

January 2020. nj.gov/emp/docs/pdf/ 

2020_NJBPU_EMP.pdf  

4. The SUSI Program, adopted by the 

BPU on July 28, 2021, replaces the 

BPU’s original SREC program that 

closed on May 2020. SUSI Order at 

p.5–6. Projects participating in the 

SUSI Program earn one solar 

renewable energy certificate II (SREC 

II) for each MW of renewable energy 

generated. SREC IIs have a dollar 

value administratively determined 

by the BPU. 

5. The New Jersey Community Solar 

program enables a qualified solar 

facility to sell energy to customers at 

locations other than the site of the 

solar facility. See N.J.S.A. 48:3-87.11 

and N.J.A.C. 14:8-9. 
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Climate Change and Renewable 
Energy’s Impacts on New Jersey’s 
Agricultural Industry 
By Lewis Goldshore 

According to the New Jersey Department of 
Agriculture, food and agriculture is New Jersey’s third 
largest industry and provides billions of dollars of 
revenue to the state. It encompasses much more than 
the familiar Jersey tomatoes, cranberries, blueberries, 
and peaches. The industry’s broad reach includes the 
production of a wide array of fruits, vegetables, and 
field crops; horticulture; fisheries; aquaculture; equine 
operations; and more than 50 wineries.  
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Agricultural operations are conducted 

on approximately 9,900 farms of all sizes 

that occupy nearly 750,000 acres of the 

state’s landmass, of which some 240,000 

acres have been permanently preserved.1 

Climate Change 
New Jersey’s agricultural community 

is especially vulnerable to significant 

risks associated with global warming, 

severe changes in weather and sea level 

rise. As a result, the industry has a vested 

interest and an important role in meas-

ures that address climate change and 

promote renewable energy. 

The state’s farmers and fishers experi-

ence the adverse effects due to climate 

change in an upfront and personal man-

ner. Their experiences have been con-

firmed by numerous sources, including 

the New Jersey Climate Change Resource 

Center (the Center) at Rutgers which was 

directed in N.J.S.A. 18A:65-103.a. “to carry 

out collaborative and interdisciplinary 

research, analysis, and outreach activities 

that will help New Jersey adapt, mitigate, 

and prepare for climate change.”  

According to the Center’s May 2020 

report, climate change has resulted in a 

trifecta of challenges for the state’s farm-

ers: increased average temperatures, 

altered rainfall patterns and sea level rise. 

Growing seasons for certain crops may 

have been extended but that has been 

outweighed by the adverse impacts of 

extreme heat including crop productivi-

ty losses, livestock stress, farm worker 

health impacts, and the spread of pests, 

weeds, and pathogens from traditionally 

warmer states. Extreme weather events 

have contributed to increases in soil ero-

sion, nutrient runoff, and crop damage. 

The consequences of sea level rise 

include saltwater intrusion, flooding, 

degradation of freshwater sources, and 

tree losses in tidal and estuarine areas.  

The Center and others have identified 

adaptive approaches that the agricultur-

al community can use to attempt to mit-

igate the impacts of global warming. 

These include “diversifying crops, using 

hoop house or low tunnels to address 

weather variability, practicing various 

water-conservation methods, managing 

heat stress in livestock, elevating infra-

structure in flood-prone areas…no- or 

low-till agriculture, cover crops, and…

regenerative agriculture.”2  

Carbon sequestration is another tech-

nique that can reduce greenhouse gas 

(GHG) emissions by capturing and storing 

carbon dioxide in the soil. It has received 

increased governmental attention recent-

ly, including in the proposed Growing Cli-

mate Solutions Act (H.R. 2820 and S. 

1251). The bill, which has passed the U.S. 

Senate, authorizes the U.S. Department of 

Agriculture to assist farmers, ranchers, 

and private forest landowners in partici-

pating in voluntary environmental credit 

markets through which agriculture and 

forestry credits may be bought and sold. 

Zippy Duvall, American Farm Bureau Fed-

eration’s president, noted that the bill 

“acknowledges the potential of climate-

smart farming while ensuring farmers 

would be respected as partners who can 

build on our strong foundation of envi-

ronmental stewardship.”3 

The state’s fishing industry has also 

been adversely affected by ocean warm-

ing. Species of cold and cool-water fish 

have shifted to the north, disrupting 

fishers and processing plants. Sea level 

rise and the increased the risk of flooding 

threatens the infrastructure that sup-

ports the industry. 

As early as 1989, New Jersey recognized 

that global warming was likely to present 

serious risks for a coastal state. In Execu-

tive Order No. 219, Gov. Thomas Kean 

directed all state agencies to “foster ener-

gy conservation to the maximum extent 

practicable, in order to reduce emissions 

of carbon dioxide and other gases that 

contribute to global climate change.” 

Over time, additional scientific evi-

dence of climate change and its adverse 

impacts has been collected and analyzed. 

As a result, global warming was no longer 

viewed as a theory or a potential threat 

but had to be considered an actual threat. 

In 2007, the New Jersey Legislature 

recognized that elevated GHG levels pre-

sented serious concerns for human, ani-

mal and plant life and that action—not 

just talk—was required to address the 

problem of global warming. The Global 

Warming Response Act (GWRA) estab-

lished a GHG emissions reduction pro-

gram designed to limit the level of 

statewide GHG emissions: (i) to the 1990 

level or below by 2020 and (ii) to 80% 

below the 2006 level by the year 2050.4 

The state was also authorized to partici-

pate in the Regional Greenhouse Gas Ini-

tiative (RGGI), a regional cap-and-trade 

program for power plants.5 

The Christie administration 

(2010–2018) sent out mixed messages 

when it came to global warming. While 

Gov. Chris Christie acknowledged that 

climate change was real in 2011, he with-

drew the state from RGGI and proceeded 

to slash the New Jersey Department of 

Environmental Protection’s (DEP) budg-

et and staffing levels. 

In contrast, Gov. Phil Murphy and his 

administration have been unequivocal 

when it came to climate change and the 
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need to vigorously address it. Shortly 

after assuming office, he initiated the 

steps for the state to rejoin RGGI. The 

governor’s commitment has also been 

reflected in numerous executive orders 

and administrative actions taken by the 

DEP during his first term.6 

The Legislature has bolstered the exec-

utive branch efforts in a series of global 

warming-related initiatives spearheaded 

by Sen. Bob Smith (D-Middlesex), the 

highly respected chair of the Senate’s 

Environment and Energy Committee. 

These included the 2019 GWRA amend-

ments that required DEP to adopt rules 

“establishing a greenhouse gas emissions 

monitoring and reporting program to 

monitor and report Statewide green-

house gas emissions” and “establishing 

interim benchmarks necessary to 

achieve the 2050 limit and measures nec-

essary to achieve the 2050 limit and the 

established interim benchmarks.”  

 On Nov. 10, 2021, just eight days after 

winning a second term, Murphy issued 

Executive Order No. 274 that directly 

addressed and fast-tracked the interim 

benchmark issue. According to that 

proclamation, the state’s policy will be 

directed to reducing GHG emissions to 

50% below 2006 levels by the year 2030.  

Renewable Energy 
The promotion of renewable energy 

sources is a key strategy for reducing GHG 

emissions and its contribution to global 

warming. As noted in DEP’s 2020 New Jer-

sey Global Warming Response Act 80x50 

Report, achieving the desired GHG reduc-

tion requires a variety of legislative, regula-

tory and policy initiatives. Two of these—

solar and wind—have particular relevance 

for the state’s farmers and fishers. 

Even the casual motorist driving 

through the state’s rural areas has the 

chance to view a proliferation of solar pan-

els that have sprouted up in farm fields and 

on farm buildings. In 2021, the Legislature 

adopted two solar energy measures that 

have direct implications for agriculture. 

The first concerned dual-use solar (DUS) 

energy. These projects provide for active 

agricultural use and solar energy genera-

tion to coexist on the same property.7  

The statute directed the Board of Pub-

lic Utilities (BPU) in consultation with 

the Secretary of Agriculture to establish a 

pilot program to permit the construc-

tion, installation, and operation of DUS 

projects but only on unpreserved farm-

land. It also discouraged their placement 

on prime agricultural soils or soils of 

statewide importance located in Agricul-

tural Development Areas, the Pinelands 

preservation and forest areas, freshwater 

or coastal wetlands, and the Highlands.  

The siting controversy was addressed 

by the Legislature in the SREC-II enact-

ment.8 It established siting criteria for 

solar facilities in excess of five megawatts. 

The siting of these facilities on prime 

agricultural soils or soils of statewide 

importance located in Agricultural 

Development Areas was capped at a 

statewide threshold of 2.5% of such soils. 

Waivers to exceed the cap could be 

sought from the BPU, but in no event 

could the projects approved by the board 

occupy more than 5% of the unpreserved 

land containing prime agricultural soils 

and soils of statewide importance. 

As for offshore wind energy, New Jer-

sey’s government is all in. This is reflect-

ed in executive branch actions and in the 

approval of the Offshore Wind Economic 

Development Act in 2010.9 It established 

an offshore wind renewable energy cer-

tificate program and authorized tax cred-

its for qualified wind energy facilities. In 

2021, the statute was amended to enable 

certain offshore wind projects to con-

struct power lines and obtain real proper-

ty interests.10  

Not everyone is convinced that the 

placement of wind farms in prime fish-

ing areas will be a panacea. The commer-

cial and recreational fishing industry 

accounts for billions of dollars in annual 

sales and thousands of jobs. Its represen-

tatives have questioned the location and 

extent of the lease areas, the number of 

turbines and the placement of high-volt-

age cables in the seabed. Those objec-

tions have not gained traction with gov-

ernment decisionmakers. It appears that 

the fishing and offshore wind advocates 

are on a collision course and at some 

point, their disputes may be litigated. 

Conclusion 
New Jersey’s agricultural community 

has a substantial stake in climate change 

and renewable energy. With respect to 

climate change, the essential questions 

are how effective the various governmen-

tal responses and the adaptive methods 

used by the New Jersey farmers will be in 

responding to the challenges. A critical 

issue for renewable energy will be how to 

implement solar and offshore wind ini-

tiatives while minimizing unintended 

negative impacts. n 
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O
ften, when we read 

about climate 

change, we are 

inundated with 

messages about its 

catastrophic global 

impacts, like melting glaciers, ocean 

acidification, and more frequent and 

intense storms; however, too little is 

shared on specific regional impacts and 

what has been done to combat them. 

With our 130 miles of coastline and 

many low-lying inland waterways, New 

Jersey is particularly vulnerable to sea 

level rise, flooding events, and saltwater 

intrusion. As highlighted in the New Jer-

sey Department of Environmental Pro-

tection’s 2020 Scientific Report on Cli-

mate Change, rising temperatures will 

increase droughts, strain the state’s fresh-

water supply, and decrease the produc-

tivity of important food crops that make 

New Jersey the “Garden State.”1  

Each of these climate impacts can 

have broad ramifications on our econo-

my, the natural environment, and our 

way of life. Anyone who was impacted by 

Hurricane Sandy or Ida, for example, 

knows too well how high winds and 

heavy precipitation can result in road 

closures, sodden homes, power outages, 

and coastline damage. What’s less evi-

dent is how much weather and climate 

disasters impact our economy, decreas-

ing property values and requiring costly, 

taxpayer funded remediation efforts. 

Unfortunately, the frequency of billion-

dollar weather and climate disasters is 

increasing. 

In a recent report, the Union of Con-

cerned Scientists found that New Jersey 

will lead the nation in the number of 

commercial properties at risk of chronic 

inundation in 2045, and will be second 

only to Florida in the number of residen-

tial properties at risk.2 The U.S. Army 

Corps of Engineers projects that New Jer-

sey’s back bay communities could face a 

combined average of $1.8 billion a year 

in damages if additional steps aren’t 

taken to mitigate and respond to climate 

impacts.3 Other recent research has 

found that sea level rise-driven changes 

in tidal flooding have already reduced 

home values in New Jersey by an estimat-

ed $4.5 billion.4 Voila: the true cost of 

doing nothing. 

Aggressive action is necessary to 

reduce our dependence on fossil fuels to 

help avoid the worst effects of climate 

change. While some may argue that cli-

mate change is too big and too expensive 

an issue for any one state to meaningful-

ly address, we have a moral obligation to 

do so. We can get to net-zero greenhouse 

gas emissions, and we can do so feasibly 

and affordably. In fact, Princeton Univer-

sity’s Net-Zero America study shows that 

the nation will return value on coordi-

nated climate action.5 At the end of the 

day, if New Jersey does not lead the way, 

who will?  

Despite our state’s small geographic 

size and relatively small contribution to 

total global emissions of greenhouse 

gases, our Legislature’s actions—and 

omissions—have ramifications that 

extend beyond the state’s borders. Our 

climate policies signal to carbon-inten-

sive industry sectors, surrounding states, 

and the federal government that they 

need to prepare for a decarbonized 

future.  

Powering the Future with Carbon-
Free Electricity 

Since the passage of the Global Warm-

ing Response Act in 2007, New Jersey has 

successfully reduced greenhouse gas 

emissions by 20% below 2006 levels.6 

This is a huge win, but a coordinated, 

economy-wide transformation will be 

required to achieve our more ambitious 

goals: 100% carbon-free electricity and 

an 80% reduction in carbon emissions by 

2050.  
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To achieve this transformation, the 

Legislature is working from a variety of 

angles. Some of the Legislature’s actions 

include decarbonizing the state’s electri-

cal grid, transitioning to electric vehicles, 

and guiding market forces to incentivize 

the use of products that use innovative, 

low-carbon manufacturing processes. 

On the energy front, New Jersey’s 

Renewable Portfolio Standard (RPS) is 

one of the most aggressive in the nation. 

The RPS, established in 1999 and updat-

ed in the Clean Energy Act of 2018, 

requires New Jersey electricity suppliers 

to procure 22.5% of electricity sold in-

state from qualified renewable energy 

resources. This requirement increases to 

35% in 2025, and 50% by 2030. On top of 

that, New Jersey’s Energy Master Plan 

calls for 100% clean energy by 2050. To 

meet these goals, the Legislature has 

developed several incentives programs to 

spur the deployment of clean energy 

resources. 

The Solar Renewable Energy Certifi-

cate (SREC) program, for example, has 

accelerated the deployment of solar ener-

gy installations. Solar now accounts for 

more than 5% of New Jersey’s total retail 

electricity consumption, and we are aim-

ing to double that by 2026. This past 

summer, the Legislature authorized the 

Successor Solar Incentive (SuSI) program, 

which includes a competitive solicita-

tion process for at least 1,500 MW of 

large, grid-scale solar facilities. The Legis-

lature also established the Dual-Use Solar 

Energy Pilot Program to authorize co-

production of solar energy and crops on 

unpreserved farmland. 

The state has also sought to harness 

the incredible power of our offshore 

wind by approving over 3,700 MW of 

new offshore wind energy projects, 

enough to power roughly 1.15 million 

homes. With construction having 

recently begun on the massive wind port 

in Salem County and the Paulsboro 

Marine Terminal in Gloucester Country, 

our offshore wind capacity is only 

expected to increase, eventually surpass-

ing the state’s goal of 7,500 MW by 2035 

while creating high-paying jobs and 

stimulating the local economy. 

Finally, we can’t ignore the impor-

tance of nuclear power plants in facilitat-

ing the decarbonization of the state’s 

electrical grid. Three nuclear power facil-

ities provide New Jersey with approxi-

mately 42% of our electricity, and rough-

ly 90% of our total carbon-free energy.7 

The continued operation of these plants 

is critical if we are going to keep our car-

bon footprint low while transitioning to 

a more reliable, renewable energy grid. In 

2018, the Legislature established a zero 

emissions credit (ZEC) program to com-

pensate the state’s nuclear energy facili-

ties for the full value of the carbon-free 

electricity they provide. Additionally, 

the state should explore the feasibility of 

incorporating next generation, small 

modular reactors to increase resilience 

and the diversity our clean energy port-

folio. 

So far, about 50% of New Jersey’s in-

state electricity production comes from 

emissions-free sources. Thanks to the 

state’s aggressive climate policies, that 

number is primed to increase. While this 

is a big accomplishment, there is still 

much more to be done.  

Cleaning up the Transportation Sector 
The single largest source of green-

house gas emissions in the state is the 

transportation sector, which accounts 

for 40% of total statewide emissions. The 

Legislature has taken several meaningful 

steps toward decreasing transportation 

emissions; including enacting the 

extremely successful light-duty electric 

vehicle incentives program, requiring 

electric vehicle charging stations in new 

construction, and using RGGI proceeds 

to electrify public transportation and 

build out the state’s EV charging infra-

structure. Still, more aggressive action is 

needed if we are going to clean up our 

transportation sector in a substantial, 

lasting way. 

One meaningful way in which the 

Legislature can decrease transportation 

emissions is through the electrification 

of public transit. This is a public health 

and an environmental justice priority. 

Urban centers are often the most 

dependent on public transport while 

being disproportionately impacted by 

the negative health effects of toxic air 

pollution from combustion engines.  

Unfortunately, air pollution is endem-

ic across the entire state. To address the 

broader issue of transportation emis-

sions, the Legislature has its eyes set on 

the lowest hanging fruit: New Jersey’s 

medium- and heavy-duty vehicles. These 

account for only 4% of vehicles on the 

road while generating approximately 

25% of transportation greenhouse gas 

emissions.8 The Department of Environ-

mental Protection is implementing the 

Advanced Clean Trucks Rule, which will 

increase the proportion of electric medi-

um- and heavy-duty vehicles sold in the 

state. Additional legislation could fur-

ther incentivize the conversion of com-

mercial automobile fleets to zero emis-

sions vehicles. 

What Comes Next 
Moving forward, we need to shift the 

way the state conducts business by con-

sidering more seriously the costs associ-

ated with climate change impacts. If the 

state intends to meaningfully address cli-

mate change, we must “practice what we 

preach.” We cannot continue to tout our 

commitment to environmental protec-

tion while simultaneously perpetuating, 

and profiting off of, the actions of cli-

mate-polluting industries.  

To this end, last session, Sen. Bob 

Smith introduced S330, which would 

prohibit the state pension fund (valued 

at over $76 billion) from investing in 200 

of the largest publicly traded fossil fuel 

companies. He also cosponsored SCR18, 

which would prohibit the construction 

of new fossil fuel power plants, thus 
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requiring retiring fossil fuel plants to be 

replaced with renewable energy genera-

tion. For now at least, renewables remain 

our least expensive and least polluting 

energy resources, so it makes environ-

mental and fiscal sense to support them.  

Of course, these policies don’t consti-

tute an exhaustive list. We are continuing 

to work on measures to mitigate the 

effects of climate change and aid the tran-

sition to a zero-emission future. These 

include programs that would incentivize 

the deployment of energy storage sys-

tems, streamline the interconnection of 

renewables to the electricity grid, estab-

lish an electric school bus fleet conver-

sion grant program, and more. This ses-

sion, the Senate Environment and Energy 

Committee will take testimony at each 

meeting from interested stakeholders on 

what more the state can do.  

Climate change may be the single 

greatest threat we face this generation. 

Not “looking up” and “sit back and 

reassess” is not acceptable in New Jersey. n 
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