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PRESIDENT’S PERSPECTIVE 
TIMOTHY F. MCGOUGHRAN

Editor’s note: Timothy F. McGoughran was installed as the 125th 

president of the New Jersey State Bar Association at the Annual 

Meeting and Convention on May 18 in Atlantic City. This is an 

excerpt of his installation speech. It has been edited for brevity and 

clarity.  

 

I
t is an honor and privilege 

to serve as the 125th Presi-

dent of the New Jersey State 

Bar Association. As I stand 

here tonight, I reflect on 

where we began, as an 

organization of 74 attorneys; the his-

toric events we have lived through, 

including two World Wars and two 

pandemics, two state constitutions and that we are today an 

organization 16,000-members strong, I am humbled to serve 

as your president.  

I love being a New Jersey lawyer—I have raised three of 

them who have attended all three law school locations in New 

Jersey. I love paralegals—I married one! My journey with the 

NJSBA began when I was a newly admitted lawyer and joined 

the Young Lawyers Division. The Association has truly been 

my professional home.  

I have one short year and a lot to do.   

After the last few chaotic years, I plan to spend my tenure 

driven by the central underpinnings of our mission and get-

ting back to basics for our members and our organization.  

At its core, the NJSBA stands, “To serve, protect, foster and 

promote the personal and professional interests of our mem-

bers.” Looking after our members is first and foremost. It 

informs our advocacy, our policies and everything we do. We 

strive to improve the lives of our members, and everyone in 

the legal community. That, in turn, will help us serve our 

clients, the legal profession and society.  

I promise you all that the NJSBA will spend the year ahead 

doubling down on fundamental issues facing our members 

and our profession. 

Chief among those is to continue to stand up and speak out 

about the urgent need for the governor and Legislature to 

address the judicial vacancy crisis. Indeed, our mission says 

the NJSBA will “promote access to the judicial system, fairness 

in its administration and the independence and integrity of 

the judicial branch.” The fair administration of justice and the 

independence and integrity of the justice system certainly 

require a full complement of judges in the Judiciary. The 

healthy and thriving judicial branch is an essential compo-

nent of our democracy and right now—while doing an 

admirable job—too few judges are left carrying the load. This 

cannot continue.  Real people are suffering, and we will con-

tinue to tell their story until this crisis has abated.  

Our mission also tells us to “foster professionalism and 

pride in the profession.” As the Putting Lawyers First Task 

Force revealed, ours is a profession that is suffering a mental 

health and wellness crisis. That is why in the year ahead, the 

Association will work to advance not just the policy recom-

mendations of the Task Force, but also work to provide our 

members and colleagues with real, practical solutions to 

improve their lives, and, in turn, their practices. We are soon 

rolling out a Member Assistance Program in the coming weeks 

that will help every member, and their family members, with 

access to counseling and resources to deal with the stress of 

their daily lives, as people and professionals.  

Another key tenet of our mission is that the Association will 

“serve as the voice of New Jersey attorneys to other organiza-

tions, governmental entities, and the public with regard to the 

law, legal profession and legal system.” Advocacy in the halls of 

the Legislature is one of the most powerful roles we play, and 

we will continue to seek a level playing field for attorneys. In 

the year ahead, we will renew our calls that the statute of limi-

tations on malpractice claims be changed to two years, just as it 

is for nearly every other professional licensed in our great state.  

Our advocacy will also call on the Legislature to once and 

for all provide necessary funding so that litigants facing mat-

ters of magnitude can receive the legal assistance they need. 

The NJSBA has long said the Madden system of the random 

assignment of pro bono cases is broken. The system was meant 

to be a stop gap. Three decades later the time has come to end 

Back to Basics:  
Focusing on the NJSBA Mission 

Continued on page 7



Legal Issues in the Workplace 
Span Many Practice Areas 

By Brian R. Lehrer and Asaad K. Siddiqi 

For lawyers, employment is always topical. The vast spectrum of issues which 

arise out of employment pollinates large firms, small firms and boutique practices. 

This issue of New Jersey Lawyer addresses a wide variety of issues created by the 

employer-employee relationship.  

It is now a cliché that the COVID-19 pandemic changed the world, including 

the rise of remote employment. However, employees who work remotely are still 

employees and Laura A. Siclari and Cara A. Fialkoff discuss the tapestry of issues 

which arise with remote workers. And, Daniel R. Dowdy addresses the topic of 

religious accommodations in the workplace in the context of COVID-19 vaccine 

mandates.  

Pandemic or no pandemic, some issues are forever. Some people get injured off 

the job with obvious impacts on their employability. Ann F. Kiernan discusses the 

shoals and reefs of reasonable accommodations for injured employees who need to 

be reassigned due to an off-the-job injury.  

In one of the more profound moments in the movie Cocktail, Tom Cruise 

points out to a jilted lover that “Everything ends badly or it wouldn’t end.” While 

we all hope to leave prior employment on good terms and not unwillingly, the 

reality of a messy breakup provides the foundation for a survey of non-disclosure 

and non-disparagement provisions in New Jersey case law and legislation by 

Susan L. Nardone and Zachary B. Posess.  

Meanwhile, Cindy Flanagan and Matthew Parker discuss the New Jersey Law 
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Against Discrimination and recent case 

law which—for better or for worse 

depending upon your perspective—con-

tinues to expand the scope of relief for 

employees. Acknowledging an anti-com-

petitive trend in the New Jersey business 

climate, Michael Coco and Gigio K. 

Ninan discuss and analyze a proposed bill 

to restrict the rights of businesses to nego-

tiate non-compete and non-poaching 

agreements with prospective employees.  

The area of workers’ compensation is 

addressed next. In an overview examin-

ing recent statutory changes, Lisa A. 

Lehrer and Sherwin Tsai discuss the 

developments expanding coverage to 

employees in the process of arriving at or 

leaving from the workplace. 

Unfortunately, injuries on the job are 

not uncommon. Normally, an injured 

worker trades the right to file a lawsuit 

against their employer for compensation 

under New Jersey’s Workers’ Compensa-

tion Act. However, some employers are 

uninsured and Christopher J. Keating 

and Mark R. Natale argue that uninsured 

employers should not receive protection 

from suit under the Workers’ Compensa-

tion Act.  

Finally, continuing the theme of arti-

cles addressing emerging areas, John L. 

Shahdanian II, Asaad K. Siddiqi and 

Valentina M. Scirica review the growing 

importance of implicit bias and artificial 

intelligence in employment matters. 

The employer-employee relationship 

gives rise to legal issues which are sprin-

kled over numerous practice areas. The 

articles in this issue provide a valuable 

template for attorneys involved in multi-

ple practice areas whose clients are 

affected by the ever-evolving legal 

parameters of the employer-employee 

relationship. n

it and urge the Legislature to properly 

fund a system that will help people fac-

ing issues of magnitude who cannot 

afford representation. It is not fair to liti-

gants and not fair to the attorneys 

assigned to represent them. We will 

amplify the findings of the Supreme 

Court’s Working Group on Attorney Pro 

Bono Assignments that the current sys-

tem is not effective in matching willing 

and skilled attorneys with economically 

disadvantaged clients facing conse-

quences of magnitude. And we will advo-

cate for proper funding with the full 

force of our voice.  

Our Association is also “committed to 

insuring that the individual differences 

of its members are understood, respected 

and appreciated.” In this coming year, 

and in all future years, we will continue 

to work to mentor young lawyers and 

ensure that lawyers of all races, religion, 

gender identity, sexual orientation, dis-

ability, age or ethnicity are given the 

same opportunities to succeed. Our com-

mitment to diversity requires listening, 

learning, and respect for all viewpoints. 

We have made great progress through 

our diversity and inclusion initiatives, 

but there is still much work ahead to 

ensure our Association and legal system 

is wholly representative of the people it 

serves. It is work we want to do and work 

we will do.  

And as a final issue that will serve the 

profession, the public, and the legal sys-

tem, as well as extend our efforts to 

address mental health issues, I have estab-

lished a multidisciplinary committee to 

make recommendations about ways we 

can help individuals whose involvement 

with the courts and legal system can be 

traced to mental health issues.  

As a municipal court judge, I have 

seen firsthand how substance abuse and 

mental health issues are among the 

underlying contributors when people are 

charged with many offenses. Many of 

these offenders aren’t bad people, but 

rather they are in a difficult position in 

part due to their mental health diagnosis 

and the justice system faces challenges in 

helping them.  

Too often is the case that the legal sys-

tem becomes a revolving door, and 

charge after charge piles up. This doesn’t 

have to be the way.  

This is an issue that we intend to 

address in earnest this year. Our commit-

tee will research and make recommenda-

tions about instituting mental health 

diversionary programs in every court-

house. To achieve this goal, it will study 

pending legislation, examine similar 

programs such as the Military Diversion 

Program and mental health diversion 

programs in the counties that have 

them, the Prisoner Reentry programs in 

the state and federal courts, New Jersey’s 

Recovery Court program and other 

resources and programs that may be rele-

vant and take the best of all of those to 

create a path forward.  

Using our collective expertise, com-

passion, and knowledge, the NJSBA can 

provide clarity, guidance and inspiration 

to a segment of our society that needs it. 

There is a lot to do and so little time, but 

our team is up to the task, and we prom-

ise to work hard and try to make you 

proud.   

Please know one important thing about 

me: My door is always open. I ask that if 

you have any concerns I am here to listen 

and try to help,  so please email me at tmc-

goughran@mcgoughranlaw.com or call 

me at my office at 732-660-7115. n

PRESIDENT’S MESSAGE 
Continued from page 5
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WORKING WELL 
The Nature Experience for Lawyers 
By Lori A. Buza 
NJSBA Lawyer Well-Being Committee Chair 
KSBranigan Law 

Science tells us that seeing, hearing, and experiencing what is 

around you affects your mood and overall health. Studies show 

strong associations linking well-being to the “nature experience.” 

Empirical evidence reveals that people who spend time outdoors 

have: 

 

• boosted their immune system  

• improved memory, concentration, creativity 

• lowered stress and physical manifestations of stress 

• decreased anxiety and depression symptoms 

• restored mental strength and better quality of sleep 

 

Research suggests that just 120 minutes per week of time in 

nature may improve one’s overall health and psychological well-

being. This could include exposure to the green grass and 

trees/flowers, bodies of water, starry nights, birdwatching/bird 

listening, hikes, walks and other outdoor activities. The studies 

indicate that you may split that time over the course of days, or 

in a “recharge” day once per week. So maybe it’s time to find a 

way to visit the great outdoors! 

Even just looking at nature scenes is linked to positive well-

being effects. Studies conducted in hospitals show that photos of 

nature help patients cope with pain; and in rooms with pictures 

of nature, patients spent less time in the hospital. Indeed, other 

studies show that nature deprivation—lack of time in the natural 

world (e.g. too much time in front of the computer)—had the con-

verse effect such that it increased rates of depression. Having just 

one plant in a school room has also been linked to lowered stress 

and anxiety in students. 

Meetings, court appearances, client consults…oh my. It seems 

daunting—the thought of having to find a way to also get outside. 

But frankly, if it can bring you better health, mood, and concen-

tration, wouldn’t it be worth it to find the time? Personally, I like 

to experience nature once a day with a walk or visit to the park; 

but as noted, you can choose to bundle your exposure to the out-

doors in one day per week. Schedule outdoors time into your 

legal experience by adding it to your calendar and sticking with 

it as an appointment you cannot miss. Bring plants into your 

office, include nature scenes on your computer and phone wall-

paper, and open the window whenever you can. If you have a 

good view from your office, position your desk to face the win-

dow and periodically look out the window for reprieves from your 

lawyering. In all these experiences be mindful, taking in the rich 

colors, sounds and beauty of nature around you. Prioritize the 

“nature experience” for yourself, and you will both see and feel a 

difference in your life. 

PRACTICE TIPS



WHAT I WISH I KNEW 
Deposition Tips for Young Lawyers 
By Barry S. Sobel 
Greenbaum Rowe, Smith & Davis, LLP 

Taking depositions is arguably the single most important part 

of the discovery process because it is the only time lawyers can 

explore in real time information gathering from a witness under 

oath before trial. It provides lawyers (and clients) the opportunity 

to pursue areas of inquiry virtually unchallenged (as objections 

are limited) and obtain information that can then be used to bet-

ter formulate strategy and arguments and pursue claims on 

behalf of clients at trial.  

Here are some tips for young lawyers in conducting and 

defending depositions.  

Be prepared 
There is neither a substitute nor a time limit for proper prepa-

ration. Make sure to review all important documents so that you 

are not only familiar with the intricate details of those docu-

ments/assertions, but so that you are also aware of potential fol-

low-up inquiries. Listen to the answers given. Often, lawyers stick 

to their outline and, after a deponent answers a question, either 

asks another question or switches topic and does not follow up 

on the initial answer.  

Decide on the order of depositions. Is it more advantageous to 

take the deposition of the other party first, or their expert? Has 

the expert submitted a report? How fact-sensitive is the inquiry? 

For fact witnesses, focus on the source of their knowledge. Be 

aware of—and do not feel uncomfortable exploring—potential 

bias. For expert witnesses, ask about prior work with the law 

firm/client hiring them in your case. When you get a good answer, 

move onto another topic and do not provide an opportunity for 

subsequent clarification or modification.  

Prepare your client 
Often, clients send information or documentation they are 

sure will help them win their deposition. Depositions, however, 

are not won—only lost. It only takes one answer to destroy cred-

ibility. Proper preparation not only includes reviewing documents 

(i.e., certifications and other court submissions), but counseling 

clients on how to answer questions. A deposition is not a conver-

sation—it is a response-based inquiry.  

A properly prepared witness only answers the question 

posed and does not volunteer anything additional. For example, 

when asked whether the witness knows the time, the correct 

response is “yes”—not “yes, it is noon.” Remind clients that not 

remembering is an acceptable answer (so long as it is truthful) 

and questions should only be answered based on that client’s 

personal knowledge. A properly prepared witness also controls 

the timing—both with regard to answering specific questions 

and overall.  

Be conversational 
In contravention to a properly coached witness, an attorney 

taking a deposition should be conversational, not argumenta-

tive—that time is for trial—and try to facilitate opportunities to 

enable the witness to talk. A successful deposition casts a wide 

net. One of the best ways to accomplish this is to ask open-ended 

questions, such as, “What happened next?” Lawyers should get a 

full chronology of events and ask about others who may have 

been present (and their respective involvement/knowledge).  

Close the loop 
The purpose of a deposition is to obtain information—all infor-

mation. Too often, lawyers forget to close the loop—which then 

allows an opportunity for a witness to modify/add to their prior 

deposition testimony at trial. Lawyers must close the loop, so 

they are not surprised at trial with additional information.  

Ask the witness whether they can recall anything else. Keep 

asking/repeating until the witness confirms that they cannot 

recall anything else. Is there anything that would help the witness 

recall? If so, what? If the witness modifies their testimony at trial, 

attack their credibility on cross-examination. Ask why they failed 

to provide the information at the time of deposition. If the wit-

ness recalls something they were previously unable to recall, 

what changed? 

Check out the next issue for more deposition tips! 

 

A version of this article first appeared in the April 2023 edition of 

the NJSBA Family Law Section’s New Jersey Family Lawyer and 

has been adapted for New Jersey Lawyer and reprinted here with 

permission.
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The Holodomor – Starvation of Ukraine 
in 1932-33: Genocide, Disinformation and 
International Law, Then and Now
Tues., June 20 - 11 a.m. to 2 p.m. - Live Webcast
Earn up to 3.3 credits!
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Your Practice
Thurs., June 29 - 9 a.m. to 12 p.m. - Live Webcast
Earn up to 3.3 credits! 
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Fri., June 30 - 9 a.m. to 4 p.m. - Live Webcast
Earn up to 6.7 credits!

Guardianships in 2023:
The Basics and Beyond
Fri., June 30 - 9 a.m. to 1 p.m. - Live Webcast
Earn up to 4.5 credits!

2023 Criminal Law College: Handling the 
Criminal Case from Arraignment to Appeal
Tues., July 11 - 9 a.m. to 4 p.m.
New Jersey Law Center, New Brunswick
Earn up to 6.7 credits!

Class Action Playbook
Wed., July 12 - 9 a.m. to 12 p.m. - Live Webcast
Earn up to 3.3 credits!

Attracting, Managing and Maintaining 
Clients
Thurs., July 13 - 12 p.m. to 2:15 p.m. - Live Webcast
Earn up to 2.7 credits!

Mortgage Foreclosure Update 2023
Fri., July 14 - 9 a.m. to 12:35 p.m. - Live Webcas
Earn up to 4.0 credits!

2023 Labor and Employment Summer 
Institute
Monday, July 17 and Tues., July 18
9 a.m. to 3 p.m.
New Jersey Law Center, New Brunswick
Earn up to 11.4 credits!

Recent Developments in NJ Law:
2023 Update
Wed., July 19 - 9 a.m. to 3 p.m.
New Jersey Law Center, New Brunswick
Earn up to 5.7 credits, including 1.0 in Ethics!

Psych 101 for Attorneys:
Litigating a Psychiatric Injury Claim
Thurs., July 20 - 9 a.m. to 12 p.m.
New Jersey Law Center, New Brunswick
Earn up to 3.3 credits!

A.I. Training for Lawyers
Tues., July 25 - 9 a.m. to 12:15 p.m. - Live Webcast
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Family Law Summer Institute
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A spotlight on June and July programs...
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New Jersey Rules of Evidence - Summary Trial Guide - (2023) 
 100121 Laminated guide $20/$16*

New Jersey Court Rules for Civil Litigators Summary Guide - (Parts I & IV) (2023) 
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The Rise of the Digital Nomads  
Employer Considerations for the Next Breed of Remote Workers 

By Laura A. Siclari and Cara A. Fialkoff 

A
s remote work policies implemented during the 

COVID-19 pandemic demonstrated that 

employees can effectively work from anywhere, 

the digital nomad lifestyle began gaining 

momentum. The Merriam-Webster Dictionary 

defines “digital nomad” as “someone who per-

forms their occupation entirely over the internet while travel-

ing.”  These types of remote workers can travel and work domes-

tically or internationally and may include self-employed 

individuals, freelancers, and employees. The internet keeps 

them connected to jobs, coworkers, and clients.  

Statistics show that the number of digital nomads from the 

U.S. has nearly quadrupled over the past four years and was up 

to 16.9 million as of September 2022.  The total number of digi-

tal nomads worldwide has ballooned to over 35 million, with 

52% coming from the United States.  As of 2022, the percentage 

of digital nomads who are traditional remote employees has 

overtaken the independent workers by 66% to 34%, respective-

ly—a shift caused by the pandemic-driven remote work boom. 

Additionally, digital nomads by-and-large are well-educated 

and technologically savvy, with 47% of digital nomads being in 

their 30s. Digital nomads work in a wide variety of fields, with 

the primary professions including information technology 

(21%), creative services (12%); education and training (11%); 

sales, marketing, and PR (9%); finance and accounting (9%); 

and consulting, coaching and research (8%).  The unifying 

theme of these professions is that they can be performed 

remotely using digital tools and the internet.  

As these statistics reflect, the digital nomadism trend has 

reached the size and scale across industries such that many 

employers can no longer ignore it. Accordingly, it is crucial to 

understand the rules and regulations that come with employ-

ing this unique type of professional. These considerations 

include: (1) digital nomad travel laws; (2) payroll and tax obli-

gations; (3) worker classifications; and (4) other employment 

law considerations. 

Digital Nomad Travel Laws 
Digital nomads may travel and work in a variety of countries 

through tourist visas or digital nomad visas. Tourist visas typi-

cally last from 30 to 90 days, sometimes up to six months, and 

can suffice for a short-staying digital nomad unless a particular 
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country’s tourist visa prohibits work in 

that country.  In the alternative, a grow-

ing list of countries  have instituted digi-

tal nomad-friendly travel policies with 

incentives and special visa programs for 

applicants to both travel and work. For 

example, countries like Bermuda, Dubai, 

Greece, Iceland, Croatia, Mexico, Portu-

gal, as well as others, offer digital nomad 

remote working visa programs that per-

mit remote workers to stay in their coun-

try for an extended period (often up to 

one year), as long as they meet the visa 

requirements. These requirements may 

include proof of employment, their own 

insurance, and demonstration of a mini-

mum monthly income. In most cases, 

employment with a local company in the 

country where the remote worker is trav-

eling is not permitted by either a tourist 

visa or a digital nomad visa. These pro-

grams only work when the employer is 

outside of the country. 

Businesses managing or supporting 

the visas of their remote working inter-

national employees must be mindful of 

each country’s specific laws and regula-

tions and may want to consider using 

third-party agencies specializing in 

remote and international workers. 

Payroll and Tax Considerations 
Both digital nomads and their 

employers are subject to the tax and pay-

roll laws of the state or country where 

they work. Compliance is a key challenge 

for all businesses employing out-of-state 

or international workers. Taxes are one of 

the biggest compliance issues, as employ-

ers must ensure that the correct local 

deadlines and payroll regulations are met 

and what documents the company and 

employee are required to have based on 

the country or state where the employee 

is working. Indeed, in certain countries, 

such as Italy, payroll tax rates are deter-

mined at a local level  and can vary from 

town to town or region to region. It is the 

responsibility of the employer and its 

payroll specialist to determine whether 

payroll is being calculated correctly and 

whether the overtime rules applicable to 

each international or out-of-state remote 

worker are being followed.   

For domestic remote workers within 

the United States, the business will likely 

be required to withhold income taxes for 

the state in which the employee lives and 

works. While some states suspended tem-

porary presence rules for employees due 

to the COVID-19 pandemic, these provi-

sions have largely expired as of 2023. Sev-

eral states, such as Connecticut, 

Delaware, Nebraska, New York, and Penn-

sylvania, have a “convenience of employ-

er rule” which asserts that a state has the 

right to impose an income tax on wages 

an employee earned while working for a 

business based in that state.  To address 

this, some states have entered into “recip-

rocal agreements” which may limit an 

employee’s tax obligations. For instance, 

the Reciprocal Personal Income Tax 

Agreement between Pennsylvania and 

New Jersey provides that compensation 

and wages paid to New Jersey residents 

employed in Pennsylvania are not subject 

to Pennsylvania income tax. Likewise, 

compensation and wages paid to Pennsyl-

vania residents employed in New Jersey 

are not subject to New Jersey income tax.  

It should be noted that while New Jersey 

has a reciprocal tax agreement with Penn-

sylvania, there is no agreement with New 

York. However, New Jersey residents may 

receive a tax credit for taxes paid to New 

York, or another state, on income earned 

in and taxed to both states.   

There may also be different tax impli-

cations if an employee’s presence in a 

state is temporary. Temporary presence 

rules vary among states and often 

involve a determination as to the num-

ber of days an employee resides in a state. 

States with a 183-day residency rule, such 

as California, Massachusetts, New Jersey, 

New York, Maryland, Vermont, Washing-

ton D.C. and Delaware, will consider an 

employee a full-year resident for tax pur-

poses if the employee spent more than 

half the year in that state.  It should be 

noted that the burden of proving resi-

dency varies from state to state and some 

may require documentary evidence. As 

such, it is important for employees who 

frequently travel and work between 

states to keep track of the number of days 

spent in each state.  

In general, businesses that permit 

employees to work remotely out of state 

or internationally should consult with 

their tax counsel to ensure they follow all 

applicable tax and payroll rules and regu-

lations for all of their workers. 

Worker Classifications 
Accurate classification of employees 

and independent contractors is critical to 

ensuring compliance with local labor 

and tax laws. Digital nomads may be 

either direct employees or contractors/ 

freelancers depending on a number of 

factors, the most important of which is 

the worker classification law in the coun-

try where the worker resides. As the digi-

tal nomad lifestyle grows in popularity, 
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several countries have introduced or 

passed worker classification legislation 

or rules aimed at capturing tax revenue 

of the freelance remote worker. For exam-

ple, the United Kingdom implemented 

IR35, known as the “off-payroll working 

rules,”  which may apply to digital 

nomads. Spain also launched new legis-

lation on external worker classification. 

The European Union (EU)’s new pro-

posed rules on “platform work” will regu-

late digital labor platforms and may 

result in more uniform worker classifica-

tion rules across the EU if passed.   

Employers may want to consider part-

nering with local resources in the coun-

tries where they employ their remote 

workers or recruit talent to ensure legally 

compliant employment. 

Other Employment Law 
Considerations 

Employers are responsible for know-

ing and applying all other relevant and 

applicable employment laws for the 

states or countries where their workers 

reside, which can vary significantly 

between countries and states. Such laws 

may include: transportation taxes (with-

held from wages); different tax treatment 

of employee benefits; wage garnishment 

restrictions/limits; family/sick leave 

requirements; disability insurance; dis-

crimination and whistleblowing laws; 

pay equity laws and reporting; back-

ground screening restrictions; and priva-

cy & employee data protection.   

For example, within the United States, 

federal law requires the posting of notifi-

cations of specific worker rights under 

the Fair Labor Standards Act (FLSA), the 

Family and Medical Leave Act (FMLA), 

and other acts. With the growth of 

remote working, traditional physical 

postings required by the U.S. Depart-

ment of Labor (DOL) may not suffice. In 

December 2020, the DOL’s Wage and 

Hour Division (WHD) issued Bulletin 

No. 2020-7 which detailed guidance on 

meeting poster requirements for remote 

workers.  In most cases, electronic notices 

supplement but do not replace the statu-

tory and regulatory requirements. 

Whether notices are provided electroni-

cally or in hard-copy format, the bulletin 

reiterated that it is an employer’s obliga-

tion to provide the required notices to all 

affected individuals.  

Rules and regulations such as these 

are just one of many potentially applica-

ble federal, local, and international 

employment laws that employers must 

become educated on and apply to their 

applicable workers. Having specialized 

human resource employees or outside 

third-party agencies knowledgeable of 

the employment laws of the states and/or 

countries of an employer’s digital nomad 

workforce is critical to ensuring compli-

ance and employment protections for 

each employee. 

Last Thoughts 
Employers considering opening their 

talent pool to digital nomads both 

domestically and internationally have 

potentially significant benefits to gain, 

which include using a category of profes-

sional reported as being among the most 

satisfied in the world with their work and 

lifestyle.  Job satisfaction significantly 

impacts employee retention, which 

directly benefits the employer’s bottom 

line. Another significant benefit can be 

talent acquisition, as companies are bet-

ter able to attract the best talent by 

expanding their acquisition efforts 

across borders. However, with these ben-

efits come the challenges that employing 

digital nomads and other remote workers 

bring. Employers must be prepared to 

educate themselves on the various laws 

and regulations applicable to all of their 

workers and to use the resources neces-

sary to compliantly and successfully 

retain these unique professionals. n 
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Are You Serious?  
What Employers Get Wrong About the ‘Sincerely Held Belief’ Standard  

as Applied to COVID-19 Religious Accommodations  

By Daniel R. Dowdy 

Employers have many things to consider when presented with a request for a 

religious accommodation. It is rare that such an employer will embark on an 

examination of the sincerity of the beliefs of its employees. When they do, 

however, they very often get it wrong.  

COVID-19, the ‘Sincerely Held Belief’ Standard, and the Pope 
The COVID-19 pandemic caused a surge of employees seeking exemptions to 

COVID-19 vaccine mandates.1 This influx has led some to question the sincerity with 

which some employees have asserted the religious basis for their accommodation 

requests.2 In fact, two out of three Americans surveyed by Pew Research said they 

doubt the sincerity of religious objections to COVID-19 vaccine mandates altogeth-

er.3 However, this article will not deeply examine that issue. For the purposes of this 

article it does not matter how many claims for religious exemptions to vaccine 

requirements are sincere or insincere. That subject has been extensively covered else-
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where.4 The skepticism surrounding reli-

gious objections to COVID-19 vaccines 

is useful, however, as a launching point 

for examining why the rarely-applied 

“sincerely held belief” standard for reli-

gious accommodations under Title VII 

and the New Jersey Law Against Discrim-

ination (NJLAD) has come back into the 

limelight over the past three years, and 

to test its workability.  

Most employers steer clear of evaluat-

ing the sincerity of their employees’ reli-

gious beliefs altogether. In fact, the Equal 

Employment Opportunity Commission 

(EEOC) even seems to recommend that 

employers avoid an analysis of an employ-

ee’s sincerity. In guidance issued in direct 

response to the uptick in requests for reli-

gious accommodation to COVID-19 vac-

cination requirements, the EEOC stated 

that “[g]enerally, under Title VII, an 

employer should proceed on the assump-

tion that a request for religious accommo-

dation is based on sincerely held religious 

beliefs, practices, or observances.”5 

When an employer does wade into the 

murky waters of testing sincerity, an all-

too-common misconception in the 

application of this test is that a particular 

religion’s leadership or clergy are good 

determinators of whether a person’s 

belief is sincerely held. However, this 

consideration is mostly irrelevant 

because the sincerely held belief stan-

dard is—under relevant case law—entire-

ly subjective and based only on the indi-

vidual’s personal beliefs, not the beliefs 

of other members of their religion.6 

Looking to the leaders of a particular reli-

gion creates an objective test of sincerity, 

basing the truth of the belief itself on the 

underlying religion, as opposed to a sub-

jective test, which examines the sincerity 

of the individual’s actual conviction.  

The sincerely held belief standard has 

long been held to be a subjective test, 

including in the Third Circuit.7 In DeHart 

v. Horn, 227 F.3d 47 (3rd Cir. 2000), an 

inmate sought a vegetarian diet claiming 

it was part of his Buddhist practice.8 After 

the District Court held that no sect of 

Buddhism required vegetarianism, the 

Third Circuit admonished the District 

Court not to interject in doctrinal dis-

putes, stating that “[w]e agree with 

[DeHart] that the district court could 

properly determine only whether he sin-

cerely held his religious beliefs, not 

whether his beliefs are doctrinally cor-

rect or central to a particular school of 

Buddhist teaching.”9 This makes the sub-

jective nature of the test abundantly 

clear. Yet, employers still sometimes look 

to doctrine. 

For example, Pope Francis has called 

receiving COVID-19 vaccinations an 

“act of love”10 and a “moral obligation.”11 

This has led some employers to incor-

rectly determine that there cannot be a 

Catholic objection to COVID-19 vac-

cines. Under the subjective sincerely 

held belief standard, however, the 

Pope’s stance on the issue has very little 

to do with whether an individual 

Catholic holds a belief that prohibits 

them from receiving the COVID-19 vac-

cine. It is, at best, one small factor in 

that analysis. 

These employers are not alone. 

Indeed, even some lower courts have 

misapplied the sincerely held belief stan-

dard, applying an objective test where a 

subjective test is explicitly required.12 

Some courts also opt to determine 

whether a belief is “religious” at all, 

rather than doing the dirty work of deter-

mining subjective sincerity.13 Even an 

author writing for the American Bar 

Association’ Human Rights Magazine 

incorrectly applies an objective test in 

part. In his article, “Sincerely Held or 

Suddenly Held Religious Exemptions to 

Vaccination,” Mark E. Wojcik details a 

10-step test an employer should use 

when receiving requests for COVID-19 

vaccine accommodations.14 Some of 

these steps seem prudent, such as asking 

whether the person has received other 

vaccinations.15 Some of these steps, how-

ever, look to the objective tenets of the 

religion, rather than the subjective 

beliefs of the individual, such as asking 

“whether the religious belief or practice 

against vaccination is held universally 

and uniformly within that person’s reli-

gion.”16 This inquiry seems unwise and 

irrelevant given the case law on this 

issue.  

New Jersey Vaccination and Testing 
Requirements and Sincerely Held 
Beliefs 

The sincerely held belief test is 

arguably less applicable to vaccine man-

dates in the State of New Jersey than in 

more restrictive states. After all, vaccine 

mandates in New Jersey included testing 

alternatives to providing proof of 

COVID-19 vaccination.17 It would be a 

seemingly rare occurrence that an indi-

vidual would have a sincerely held reli-

gious objection to both vaccination and 

testing, but that argument has neverthe-

less been made with regard to New Jersey 

vaccination and testing mandates.18 

Some of this litigation is still pending.19  

In an unpublished opinion, New Jer-

sey’s Appellate Division had an opportu-

nity to review such a case.20 In Matter of 

Whitehead, Docket No. A-0730-21 (N.J. 

Super. Ct. App. Div. Dec. 22, 2022), a pro 

se appellant from the New Jersey Civil 

Service Commission argued that she 

should not have been terminated for 

refusing to take a COVID-19 test before 

returning to work on site.21 Whitehead 

claimed that she held a religious belief 

that “God has not given us the spirit of 

fear,” that COVID-19 testing is required 

because of fear, and that she should not 

therefore be subject to COVID-19 

testing.22  

While this claim begs the sincerity 

question, the Appellate Division took a 

pass, stating that the employer had not 

challenged the issue of sincerity before 

the court.23 Instead, the Appellate Divi-

sion in Whitehead reversed the Civil Serv-

ice Commission’s decision which had 

granted the employer’s motion for sum-
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mary decision, and held that the employ-

er had altogether failed to provide evi-

dence that allowing Whitehead to work 

from home would have caused an undue 

hardship to the employer.24 While this 

matter has been remanded to the Civil 

Service Commission and is still pending 

as of the drafting of this article, the 

Appellate Division’s decision, and the 

employer’s failure to address the sincerity 

issue altogether, are reflective of what a 

third rail the sincerity test can be.  

The Supreme Court 
Where there is not a testing alterna-

tive to a vaccine mandate and religious 

exemptions are requested, the United 

States Supreme Court seems to have 

acted by omission.25 In denying certio-

rari from the Second Circuit in Dr. A v. 

Hochul, 142 S. Ct. 2569 (2022), the 

Supreme Court let stand a ruling which 

allowed for a vaccination requirement 

for New York health care workers with-

out religious exemption.26 In Justice 

Clarence Thomas’ dissent, in which Jus-

tices Samuel Alito and Neil Gorsuch 

joined, the three conservative justices 

decried the denial of certiorari, assert-

ing that the mandate is “not neutral and 

generally applicable” because “the New 

York mandate includes a medical 

exemption but no religious exemp-

tion.”27 This denial dealt with injunctive 

relief, however, and the Court could 

hypothetically come down differently 

in the future, but with most vaccine 

mandates now lifted, it is unclear what 

impact this would have.  

As to sincerely held belief, the Court 

has often avoided the issue, in part 

because employers are themselves so 

reluctant to address it.28 However, when it 

has addressed the issue, it has made clear 

that the test is a subjective one.29 The sub-

jective nature of this test may well be 

why employers and courts alike tend to 

avoid the issue altogether. After all, 

applying a subjective test to individual 

sincerity is all but unworkable.  

The Difficulty of Applying of the 
Sincerely Held Belief Standard 

What if an employee comes into an 

employer’s office requesting a religious 

exemption to a COVID-19 vaccination 

policy because they claim to believe in a 

Flying Spaghetti Monster that controls 

the universe?30 Does it matter that the 

founder of the Church of the Flying 

Spaghetti Monster has taken a strong 

stance in favor of COVID-19 vaccina-

tion?31 Does it matter that the religion 

itself is arguably made up?32 Under a 

subjective standard the answer to these 

questions must be “no.” An employer is 

left with only the employee’s words and 

their credibility to determine whether 

they really believe that a Flying Spaghet-

ti Monster does not want them to be 

vaccinated.  

The only real tool for determining the 

sincerity of a particular belief, outside of 

some unlikely written admission or some 

obvious outside indicia, is for an employ-

er to metaphorically or literally stand 

over its employee asking “sure, but do 

you really believe it?” over and over again. 

There is simply no amount of judicial 

imagination that can take an employer 

or a court inside someone’s mind. As a 

result, the subjective sincerely held belief 

standard comes almost immediately 

undone when pressed, and leaves only 

crude credibility determinations in its 

wake.  

There may, however, be a better tool 

with regard to vaccinations. The COVID-

19 pandemic may have been unprece-

dented, but a person’s religious aversions 

to vaccination more generally are pre-

sumably not. The better test of the sincer-

ity of such a religious objection may lie in 

past practice. For example, Bloomberg 

Law has produced a form to distribute to 

employees who seek a religious accom-

modation to COVID-19 vaccine policies 

which asks, among other things, 

“whether the religious objection is to all 

vaccines, the COVID-19 vaccine, or a spe-

cific Covid-19 vaccine,” and “whether 

you have received vaccines as an adult 

against other diseases like influenza.”33 

This test—the individual’s past actions 

with regard to vaccines—is probably the 

better test of sincerity. It is a more accu-

rate barometer of individual sincerity 

than looking to the Pope, and it is cer-

tainly more logical than looking to the 

Flying Spaghetti Monster. n 
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Who Gets the Job?  
Reassignment as Reasonable Accommodation 

By Ann F. Kiernan 

H
ere’s the scenario: You get a call from your client, the general manager 

at Acme Products. Friz tells you that Cecil was in a car crash two 

months ago and has been released from doctors’ care but will never be 

able to go back to his old job on the anvil production line. As accom-

modation for his back disability, Cecil has asked to transfer to an open 

position that meets his medical restrictions: quality control inspector 

in the earthquake pills division. But, Friz explains, Acme has a policy that it always 

hires the most-qualified applicant, and, while Cecil does meet the minimum job 

requirements, his co-worker Marvin, who has also applied for the inspector position, 

has advanced training and more experience in quality control than Cecil. Who gets 

the job? 

You tell Friz that you’ll do some research and get back to him.  

Under both the Americans with Disabilities Act and the New Jersey Law Against 

Discrimination, reassigning an employee with a disability to a vacant position can be 
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a reasonable accommodation, unless 

that creates an undue hardship for the 

employer.1 More than 20 years ago, in 

Barnett v. U.S. Airways,2 the U.S. Supreme 

Court set up a two-part test for reason-

able accommodations:  

 

1. The employee must show that the 

accommodation is a type that is rea-

sonable in the run of cases. 

2. If so, the burden shifts to the employer 

to show that granting the accommo-

dation would impose an undue hard-

ship under the circumstances of the 

case. 

or 

If not, the employee can only prevail by 

showing that special circumstances 

warrant a finding that the accommo-

dation is reasonable under the circum-

stances of the case.3 

 

In Barnett, the Court held that reas-

signment in violation of the rules of a 

seniority system made the accommoda-

tion unreasonable in the run of cases, 

largely based on the disruption to con-

crete employee expectations created by 

the seniority system. The Court noted 

that a typical seniority system creates cer-

tain employee expectations such as “job 

security and an opportunity for steady 

and predictable advancement based on 

objective standards,” and creates 

“employees’ expectations of consistent, 

uniform treatment—expectations upon 

which the seniority system’s benefits 

depend.”4 So, to prevail on a reasonable 

accommodation claim involving reas-

signment contrary to a seniority system, 

a plaintiff must show “special circum-

stances,” such as the employer frequently 

changing the seniority system or the sys-

tem already containing exceptions so 

that one more is unlikely to matter.5 

The United States Equal Employment 

Opportunity Commission has long said, 

“The employee does not need to be the 

best qualified individual for the position 

in order to obtain it as a reassignment,” 

and that, “Does reassignment mean that 

the employee is permitted to compete for 

a vacant position? No. Reassignment 

means that the employee gets the vacant 

position if s/he is qualified for it.”6 But 

the agency does not have the last word 

on the subject, and at least four federal 

appeals courts have ruled against EEOC’s 

position. 

Since Barnett, courts have struggled 

with whether violating a policy of filling 

vacant positions through a competitive 

application process and selecting the 

best qualified applicant is unreasonable 

“in the run of cases.” Circuit courts are 

split on the issue, and neither the New 

Jersey Supreme Court nor the Third Cir-

cuit has ruled on it.  

The Circuit Split 
In March 2023, the Fifth Circuit7 

joined the Fourth,8 Eighth,9 and 

Eleventh10 circuits in concluding that 

violating a “most qualified applicant 

available” policy—like a seniority sys-

tem—is unreasonable in the run of cases. 

Echoing Barnett, the court specifically 

invoked the rights of coworkers in reject-

ing the EEOC’s position:  

 

The EEOC’s proposed course of action 

turns the shield of the ADA into a sword, 

casting the equally reasonable expecta-

tions of other workers to the side…[A] dis-

ability-neutral policy stabilizes employee 

expectations. It invites, rewards, and pro-

tects the formation of settled expectations 

regarding hiring decisions. It recognizes 

that basic fairness in such a context rests 

atop an often-rickety three-legged stool, 

whose legs are the employer, the disabled 

employee, and—easiest to neglect—the 

other employees. Further, such discretion 

is fundamental to the employer’s freedom 

to run its business in an economically 

viable way. (citations omitted)11 

But the Tenth Circuit has taken the 

opposite view, rejecting the argument 

that a most-qualified-applicant policy is 

comparable in importance to a seniority 

system.12 Rather, that court has adopted 

the EEOC stance and held that “in most 

situations, an employer must award the 

position to the disabled, but qualified, 

employee.”13  

In a pre-Barnett case whose continu-

ing validity has been questioned,14 the 

D.C. Circuit said that “the word ‘reassign’ 

must mean more than allowing an 

employee to apply for a job on the same 

basis as anyone else” while at the same 

time noting that “[a]n employer is not 

required to reassign a disabled employee 

in circumstances when such a transfer 

would violate a legitimate, nondiscrimi-

natory policy of the employer.”15 And the 
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Seventh Circuit has ducked the issue, 

rejecting the idea that deviation from a 

best-qualified selection policy is always 

unreasonable but remanding to the dis-

trict court to “determine (under Barnett 

step two) if there are fact-specific consid-

erations particular to United’s employ-

ment system that would create an undue 

hardship and render mandatory reas-

signment unreasonable.”16 

What About the Third Circuit? 
While no Third Circuit case has 

addressed best-qualified-applicant poli-

cies, the court did look at a different dis-

ability-neutral policy in Shapiro v. Twp. of 

Lakewood.17 As a reasonable accommoda-

tion for his disability plaintiff Shapiro 

asked to be reassigned to vacant positions 

for which he was qualified, but because 

he did not follow Lakewood’s policy of 

going to the municipal building and fill-

ing out an application for intradepart-

mental transfer, his requests were denied. 

Relying on the precedent of Donohue v. 

Consolidated Rail Corp.,18 the trial court 

had granted summary judgment to Lake-

wood, based on Shapiro’s failure to apply 

for any transfers, but the appellate court 

revered and remanded for reconsidera-

tion in light of Barnett, which was decided 

after the appeal had been argued.19  

Looking to the proceedings on 

remand, the Shapiro court instructed that 

the trial judge had improperly interpret-

ed Donohue to require the employee with 

a disability to identify a vacant position 

for which he requested a transfer: “Don-

ahue did not hold or state that an 

employee in a failure-to-transfer case 

must always show that he or she formally 

applied for the position in question.”20 

Rather, as Judge Rendell Alito explained 

for the court:  

 

There, we held that in a failure-to-transfer 

case, “the plaintiff bears the burden of 

demonstrating: (1) that there was a 

vacant, funded position; (2) that the posi-

tion was at or below the level of the plain-

tiff’s former job; and (3) that the plaintiff 

was qualified to perform the essential 

duties of this job with reasonable accom-

modation.”21 

 

Five years before Barnett, the Third 

Circuit had held it unreasonable to 

require an employer to violate a seniority 

system in a collective bargaining agree-

ment in order to accommodate a dis-

abled worker.22 While the court did note 

the conflict “between the rights of the 

disabled individual and those of his co-

workers,” its ruling rested largely on the 

special status of collectively-bargained 

rights. In particular, the Third Circuit 

noted the inherent unfairness of requir-

ing an employer to breach its seniority 

obligations under a CBA and incur the 

expense and inconvenience of griev-

ances and the danger of potentially cost-

ly remedies, since neither the union nor 

the arbitrator was obliged to ignore or 

forgive contract violations.23 

State Court Cases 
Following federal precedents, the New 

Jersey courts also recognize that the obli-

gation to accommodate under NJLAD 

does not require “interference with exist-

ing collective bargaining agreements.”24 

But our state courts have not addressed 

either the Barnett test or best-qualified-

applicant policies and reassignment 

under NJLAD.25  

The only New Jersey authority to have 

analyzed and applied Barnett appears to 

be the Division on Civil Rights in Weiss v. 

Cooper Hospital.26 After plaintiff Weiss 

was diagnosed with fibromyalgia, she 

asked to transfer to a quality assurance or 

an ambulatory care nursing job, stating 

in her applications that she was bidding 

for those positions based on her doctor’s 

recommendation that she no longer 

work as a floor nurse. But there were no 

quality assurance jobs available and the 

hospital picked a coworker who had sen-

iority for the ambulatory care job.27  

Initially, the administrative law judge 

had held that the hospital had met its 

burden of providing reasonable accom-

modations by giving Weiss medical 

leaves of absence, providing an extended 

benefits leave, and granting a temporary 

reduced shift/reduced work week assign-

ment. But the director reversed, finding 

that the hospital had failed to show that 

transferring Weiss instead of firing her 

would have been an undue hardship. He 

awarded lost wages and compensation 

for pain and humiliation, and assessed 

$7,500 in statutory penalties.28 

The director found that because the 

hospital did not consistently use seniori-

ty as the decisive factor in transfer deci-

sions, but instead used a combination of 

qualifications, seniority, and past per-

formance, its seniority system was not 

entitled to deference under Barnett.29 He 

determined that the hospital never inter-

viewed Weiss for the position, and found 

“no evidence in the record to support the 

conclusion that Respondent otherwise 

considered Complainant’s transfer 

request in such a manner as to determine 

whether placing her in the position 

would impose an undue hardship on its 

operations.”30 

So, Who Gets the Job? 
Your research finished, you call Friz to 

discuss the options. In response to your 

questions, Friz assures you that Acme has 

never deviated from its best-qualified-

applicant policy, at least in the 10 years 

that he has been general manager.  

You give Friz the bad news: The law is 

unclear. You think, based on what Friz 

has told you, that Acme has a decent 

shot at showing, under Barnett and fol-

lowing the majority of the federal 

appeals courts that have considered the 

question, that requiring Acme to pro-

mote a less-qualified applicant is unrea-

sonable and that, given Acme’s strict 

adherence to its best-qualified policy, 

Cecil will not be able to show any “spe-

cial circumstances.”  

But, you caution, given (1) that the 
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author of the opinion in Shapiro, where 

the Third Circuit implied that, absent 

undue hardship, a minimally-qualified 

employee with a disability (like Cecil) 

gets the job, is now on the Supreme 

Court; and (2) the use of Barnett by the 

DCR in Weiss, let’s focus on undue hard-

ship under Barnett’s second step.  

Friz says that if he has to start promot-

ing and transferring less-qualified peo-

ple, accidents will go up, as will workers’ 

comp premiums. After all, Acme employ-

ees routinely deal with detonators, jet 

fuel for rocket-powered roller skates, and 

other hazardous items. He expects quali-

ty to suffer as well, and that means that 

customer complaints will increase. Friz 

also believes that if Acme upsets the rea-

sonable expectations of Marvin and 

other skilled, experienced workers in the 

current labor-competitive environment, 

they will quit for better opportunities. 

That sounds like a plausible case for 

undue hardship, you tell Friz.  

You then remind Friz that he is going 

to have to make the final decision, bal-

ancing business needs and legal risks. 

And, if he does decide to promote Mar-

vin, he should be sure to continue to 

engage in the interactive process with 

Cecil. How long must Acme continue to 

look for accommodations before termi-

nating Cecil? That’s the subject of anoth-

er circuit split with no Third Circuit or 

New Jersey Supreme Court authority on 

point. Best guess: six months.31 

And that’s not all, folks. There may be 

other return-to-work issues to consider. If 

Acme is covered by the Family and Med-

ical Leave Act and if Cecil is an eligible 

employee, he is entitled to 12 weeks of 

job-protected leave. But Cecil is not enti-

tled to reinstatement under the FMLA if 

he cannot perform the essential func-

tions of his job.32 Finally, under recent 

amendments to New Jersey workers’ 

comp law, if Cecil had been injured at 

Acme, he would have the right to prefer-

ential rehiring into “any existing, 

unfilled position offered by the employer 

for which the employee can perform the 

essential duties of the position.”33 n 
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T
he inclusion and scope of non-disparagement 

and non-disclosure provisions in employ-

ment agreements has come under increased 

scrutiny in the last few years. On both the fed-

eral and state level, such provisions have been 

questioned for their potential effect on an 

employee’s ability to discuss the terms and conditions of 

employment or to participate freely in a governmental investi-

gation. Non-disparagement and non-disclosure provisions are 

most commonly used in separation agreements presented 

upon an employee’s departure from the employer (e.g., sever-

ance agreements) or in settlement agreements involving the 

resolution of a disputed claim. Here, we address recent develop-

ments at the National Labor Relations Board (NLRB) and in 

New Jersey’s courts and Legislature.  

The NLRB’s Latest Missive 
Historically, the NLRB has expressed skepticism over 

whether non-disparagement and non-disclosure provisions 

can peacefully coexist with an employee’s right to engage in 

protected concerted activities, such as the right to unionize or 

come together to advance their interests as employees, under 

Section 7 of the National Labor Relations Act (NLRA). The 

Board’s position has fluctuated significantly in the past decade. 

For many years, it maintained that including these clauses in 

employment contracts violated Section 8(a)(1) of the NLRA if 
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they interfere with, restrain, or coerce an 

employee’s exercise of Section 7 rights. 

However, in 2020 decisions in Baylor Uni-

versity Medical Center and IGT d/b/a Inter-

national Game Technology, a Republican-

led Board held that severance 

agreements containing non-disclosure 

and non-disparagement clauses were not 

unlawful.1 Instead of evaluating the lan-

guage of the agreement, the Board 

focused its inquiry on the circumstances 

surrounding the offer of severance, 

including whether the severance agree-

ment was mandatory, restricted post-

employment activities, or was offered to 

employees who had accused the employ-

er of wrongdoing. Absent one of these 

external conditions, the Board conclud-

ed that the inclusion of non-disparage-

ment and non-disclosure provisions did 

not, on its own, constitute a violation of 

Section 8(a)(1).  

However, in the NRLB’s Feb. 21 deci-

sion in McLaren Macomb, a Democrat-led 

Board expressly overturned the decisions 

in Baylor and IGT and held that the mere 

proffer of an unlawful severance agree-

ment runs afoul of Section 8(a)(1).2 The 

respondent was a Michigan-based hospi-

tal employing approximately 2,300 

employees, 350 of whom had recently 

unionized. In accordance with federal 

regulations prompted by the coronavirus 

pandemic, the hospital temporarily fur-

loughed 11 bargaining unit employees it 

deemed nonessential. Several months 

later, the hospital permanently fur-

loughed those 11 employees and offered 

each employee a “Severance Agreement, 

Waiver and Release.” All 11 employees 

signed the severance agreement. 

In pertinent part, the severance agree-

ment in McLaren: (1) required the 

employees to release any claims against 

the hospital arising out of the termina-

tion of their employment (“release provi-

sion”); (2) broadly prohibited the 

employees from making “statements to 

the [hospital’s] employees or to the gen-

eral public which could disparage or 

harm the image of the [hospital], its par-

ent and affiliated entities and their offi-

cers, directors, employees, agents and 

representatives” (“non-disparagement 

provision”); and (3) forbade employees 

from disclosing the terms of the sever-

ance agreement “to any third person, 

other than a spouse, or as necessary to 

professional advisors for the purposes of 

obtaining legal counsel or tax advice, or 

unless legally compelled to do so by a 

court or administrative agency of compe-

tent jurisdiction” (“non-disclosure pro-

vision”). The severance agreement also 

included an “Injunctive Relief” provision 

imposing substantial monetary and 

injunctive sanctions on any employee 

who breached the non-disparagement or 

non-disclosure provisions. 

The primary issue before the Board 

was whether the hospital had violated 

Section 8(a)(1) by offering the severance 

agreement to permanently furloughed 

employees. The Board ultimately ruled 

that it had. Departing from its findings 

in Baylor and IGT, the Board preliminari-

ly concluded that it need not look 

beyond the language of the Severance 

Agreement itself to determine the legali-

ty of the contested provisions.  

The Board began its analysis with the 

non-disparagement provision, which it 

characterized as a “comprehensive ban 

[that] would encompass employee con-

duct regarding any labor issue, dispute, 

or term and condition of employment.” 

It noted that the provision did not define 

disparagement; was not limited to mat-

ters arising during employment; had no 

temporal limitations; extended to state-

ments made against the employer’s par-

ents and affiliated entities and their offi-

cers, directors, employees, agents and 

representatives; and imposed onerous 

sanctions on a breaching employee. The 

Board took umbrage with the fact that 

the non-disparagement provision would 

preclude an employee from cooperating 

with the NLRB in its investigation or liti-

gation of an unfair labor practice. It con-

cluded that the non-disparagement pro-

vision created a “sweepingly broad bar” 

against post-employment conduct and 

was therefore unenforceable. 

The Board found that the Non-Disclo-

sure Provision was impermissible for sim-

ilar reasons. It held that the restrictions 

set forth in the Non-Disclosure Provision 

“would reasonably tend to coerce the 

employee from filing an unfair labor 

practice charge or assisting a Board inves-

tigation into the [hospital’s] use of the 

severance agreement.” It emphasized 

that the furloughed employees were pre-
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cluded from “disclosing even the exis-

tence of an unlawful provision.” The 

Board further determined that the non-

disclosure provision could stifle commu-

nications between employees intended 

to improve the conditions of employ-

ment. According to the Board, a signor 

would not be permitted to discuss “the 

terms of the severance agreement with 

former coworkers who could find them-

selves in a similar predicament facing the 

decision whether to accept a severance 

agreement.” As such, the Board found 

both provisions to be unnecessarily 

broad and unduly restrictive on the for-

mer employees’ conduct.  

Most significantly, the Board express-

ly overruled its prior rulings in Baylor and 

IGT that the employer must have com-

mitted an additional unfair labor prac-

tice to find a Section 8(a)(1) violation. 

Instead, the McLaren decision proclaims 

that the mere offering of a coercive agree-

ment could have a “potential chilling 

effect” on other employees’ exercise of 

Section 7 rights, even if those employees 

had not actually signed the agreement. 

The Board emphasized that, were it to 

consider external circumstances (such as 

whether the employee actually raised an 

unfair labor charge or signed the agree-

ment), it may incentivize employers to 

offer overly restrictive severance agree-

ments. If that were the case, the Board 

reasoned, it could only intervene “belat-

edly” to strike down the agreement after 

an employee had already signed it and 

then lodged a complaint. Instead, 

according to the decision in McLaren, the 

Board must place significant value on 

“the high potential that coercive terms 

in separation agreements may chill the 

exercise of Section 7 rights.”  

The Board also disagreed with the 

finding in Baylor and IGT that the 

employer’s animus toward an employee’s 

exercise of Section 7 rights has any bear-

ing on whether a provision violates Sec-

tion 8(a)(1). However, it did highlight 

that the hospital shirked its duties to pro-

vide adequate notice to Local 40, RN Staff 

Council, Office & Professional Employees 

International Union (OPEIU), AFL-CIO. 

According to the Board, the hospital 

erred by failing to disclose to the union 

that the employees’ furloughs had 

become permanent, thereby precluding 

the union from engaging in negotiations 

regarding that decision and its effects. 

Additionally, the hospital did not notify 

the union that it was presenting the 

employees with the severance agreement. 

The Board found that, by not apprising 

the union of these actions, the hospital 

had “entirely bypassed and excluded the 

union from the significant workplace 

events here: employee’s permanent job 

loss and eligibility for severance benefits.” 

In effect, the decision in McLaren rep-

resents a return to the Board’s long-

standing rule that an employer violates 

Section 8(a)(1) of the NLRA by including 

broad non-disparagement and non-dis-

closure provisions in a severance agree-

ment if they have “a reasonable tendency 

to restrain, coerce, or interfere with the 

exercise of Section 7 rights by employees, 

regardless of the surrounding circum-

stances.” Although McLaren involved a 

unionized workforce, the rights set forth 

in Section 7 apply to union and 

nonunion employees alike. Accordingly, 

employers with nonunionized work-

forces must heed the Board’s decision.  

In the immediate aftermath of 

McLaren, NLRB General Counsel Jennifer 

Abruzzo issued a memo to all NLRB field 

offices providing guidance and answer-

ing inquiries about the import of the 

decision. She initially noted that the 

Board’s ruling in McLaren does not repre-

sent an outright ban on severance agree-

ments, so long as “they do not have over-

ly broad provisions that affect the rights 

of employees to engage with one another 

to improve their lot.” Accordingly, 

Abruzzo confirmed that severance agree-

ments with a general release waiving the 

employee’s right to pursue employment 

claims arising prior to the date of the 

agreement are still permissible. She also 

noted that confidentiality provisions 

may still be enforceable if they are “nar-

rowly-tailored to restrict the dissemina-

tion of proprietary information or trade 

secret information for a period of time 

based on legitimate business justifica-

tions.” Abruzzo, however, placed stricter 
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confines on a permissible non-disparage-

ment provision, noting it must be “nar-

rowly-tailored, justified” and “limited to 

employee statements about the employer 

that meet the definition of defamation,” 

i.e., statements made with knowledge of 

their falsity or with reckless disregard for 

their truth or falsity. 

Abruzzo’s memo also reinforces sever-

al of the substantive portions of McLaren. 

First, she confirmed that outside circum-

stances, such as whether the employee 

actually signed the agreement, would 

remain immaterial to the Board’s analy-

sis of a non-disparagement or non-dis-

closure provision. Additionally, she 

highlighted that McLaren applies to both 

current and former employees, since Sec-

tion 7 rights “do not depend on the exis-

tence of an employment relationship 

between the employee and the employ-

er,” but not to supervisors, who are not 

covered by the NLRA. She acknowledged 

that a savings clause or disclaimer might 

be useful “to resolve ambiguity over 

vague terms” but would not rehabilitate 

overly broad provisions. Abruzzo offered 

a very detailed “model prophylactic 

statement of rights” that could be includ-

ed instead. She further clarified that the 

decision can be applied retroactively to 

prior agreements that continue to be 

maintained and enforced by the employ-

er. Finally, in what could be viewed as 

predictive of the Board’s future decisions, 

Abruzzo noted that several other com-

mon provisions in severance agreements 

could be viewed as impinging an employ-

ee’s exercise of their Section 7 rights, 

including non-compete clauses, no solic-

itation clauses, and no poaching clauses. 

Notably, the NLRB’s decision in 

McLaren aligns with the Security and 

Exchange Commission’s (SEC) rules gov-

erning confidentiality agreements prof-

fered by public companies and SEC regis-

trants. In 2011, the SEC adopted Rule 

21F-17 prohibiting companies from 

using confidentiality agreements that 

“impede an individual from communi-

cating directly with the Commission 

staff about a possible securities law viola-

tion.”3 The reasoning behind Rule 21F-17 

is similar to the Board’s in McLaren – that 

employees must be able to freely report 

violations to enforcement agencies. The 

SEC’s implementation of this rule, how-

ever, has been inconsistent and largely 

driven by the political affiliations of the 

executive branch. But that pendulum 

may be swaying toward increased 

enforcement actions. In June 2022, the 

SEC issued an order concluding that 

onboarding documents signed by thou-

sands of employees violated Rule 21F-17 

because they included a confidentiality 

provision that required employees to 

obtain written consent from the compa-

ny before disclosing financial or business 

information to any third party—includ-

ing the Commission itself. As a remedy, 

the SEC required the employer to carve 

out an exemption in future contracts 

that expressly permits employees to 

make whistleblower reports to the SEC, 

which many employers have been doing 

for years.4 

What’s the Latest in New Jersey? 
At the state level, several years ago 

New Jersey’s Legislature targeted non-

disclosure provisions as an improper 

restriction on employees’ rights. Senate 

Bill No. 121 (S121), signed by Gov. Phil 

Murphy on March 19, 2019, amended 

the New Jersey Law Against Discrimina-

tion (NJLAD) to prohibit non-disclosure 

provisions in employment contracts or 

settlement agreements that are intended 

to conceal the details of discrimination, 

retaliation, or harassment claims. S121 

expressly states that such provisions are 

unenforceable and against public policy 

in New Jersey.5 

The limitations of S121 were tested in 

a 2022 Appellate Division case, Savage v. 

Township of Neptune.6 The plaintiff, a ser-

geant in the Neptune Police Department, 

sued the Department alleging sexual 

harassment, discrimination, hostile 

work environment, and retaliation for 

filing an EEOC charge. The parties set-

tled in 2014, and the resulting settlement 

agreement included a non-disparage-

ment provision. In 2016, Christine Sav-

age filed a new complaint alleging con-

tinued sex discrimination, harassment, 

retaliation, and aiding and abetting dis-

crimination in violation of the NJLAD. 

She specifically alleged the defendants 

failed to honor the letter and spirit of the 

2014 settlement agreement because the 

department promoted three men and 

thereby “sen[t] a message to the rank and 

file that male dominance of the police 

department would remain the status 

quo.” 

In July 2020, the parties entered into a 

second settlement agreement and gener-

al release that included a negotiated, 

mutual non-disparagement provision. 

Several months later, the department 

filed a motion to enforce the 2020 settle-

ment agreement, alleging that an inter-

view Savage gave to NBC New York violat-

ed the non-disparagement provision. In 

the interview, Savage stated that the 

department had “abused [her] for about 

eight years” and she felt “vindicated” by 

the settlement. She also indicated the 

department did not “want women 

there,” “oppressed” its female employees, 

and maintained a “good ol’ boy system” 

when making promotion decisions. Sav-

age opposed the motion, arguing the 

non-disparagement provision violated 

the amended NJLAD, was against public 

policy, and effectively “gagged” her from 

discussing her claims publicly. 

The Appellate Division concluded 

that the non-disparagement provision 

was enforceable because the Legislature 

did not specifically forbid such provi-

sions when drafting and enacting S121. 

The court also emphasized that the non-

disparagement provision in the 2020 set-

tlement agreement was negotiated, 

agreed upon as a material term, and cre-

ated a “mutual and reciprocal obliga-

tion” that protected both parties, as 
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opposed to a non-disclosure provision 

that affords the employer a one-sided 

benefit. Nevertheless, the court held that 

Savage’s interview with NBC New York 

did not violate the non-disparagement 

provision. It reasoned that her com-

ments were “statements about present or 

future behavior,” and the provision only 

prohibited her from making disparaging 

statements related to “the past behavior 

of the parties.” 

Since the Savage decision, the New Jer-

sey Legislature has already proposed new 

laws to strengthen S121. In June 2022, 

lawmakers introduced Senate Bill 2930 

(S2930), which would further amend 

NJLAD to treat non-disparagement claus-

es identically to non-disclosure clauses. 

New Jersey’s Assembly proposed a com-

panion bill (A4521) in September 2022 

that has already passed and been referred 

to the Senate for approval. If enacted, 

these laws would expand the language of 

S121 to ban non-disclosure and non-dis-

paragement provisions, as well as “other 

similar agreements,” in employment 

contracts and settlement agreements if 

they have “the purpose or effect of con-

cealing the details relating to a claim of 

discrimination, retaliation, or harass-

ment.” Given the bi-partisan support for 

S2930 and A4521, New Jersey employers 

should prepare for the likelihood that 

these laws will take effect in the future. 

Conclusion 
As with any employment law-related 

changes, these developments require 

employers to take a careful look at their 

non-disparagement and non-disclosure 

provisions and evaluate whether and 

how to use them. The McLaren decision 

offers something of a roadmap for per-

missible provisions. New Jersey employ-

ment law practitioners have lived with 

S121 and its effect for four years. If S2930 

or A4521 further amend the NJLAD, we 

will all be ready for it. n 
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PUSHED TO THE LIMIT  
Are There Any Theories of Liability that LAD Will Not Permit?  

By Cindy Flanagan and Matthew Parker 

T
he 1958 classic movie The Blob features an amor-

phous entity that continues to expand until it 

envelops everything in sight. The New Jersey Law 

Against Discrimination appears be the blob’s 

statutory equivalent: malleable, amorphous, and 

continuing to expand to include novel theories 

of liability pertaining to alleged workplace discrimination. 

Whether the LAD’s continued expansion serves to eradicate dis-

crimination in the workplace, or simply shoulders New Jersey 

employers with undue costs and burdens in having to defend 

against such claims, remains unanswered. However, the aggres-

sive expansion of the LAD by New Jersey courts establishes that 

employers in New Jersey must make appropriate changes to 

their workplace policies to appropriately mitigate the risks aris-

ing from these novel theories of liability.  

Enacted in 1945, the NJLAD is remedial legislation which 

prohibits discrimination and harassment based on actual or per-

ceived race, religion, national origin, gender, sexual orientation, 

gender identity or expression, disability, and other protected 

characteristics, including age.1 The NJLAD’s goal is “nothing less 

than the eradication of the cancer of discrimination.”2 To assist 

in the accomplishment of this goal, the statute permits success-

ful plaintiffs to recover compensatory damages (including back 

pay, front pay, and emotional distress damages), punitive dam-
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ages, and reasonable attorneys’ fees.3 

Based on the damages available to an LAD 

plaintiff, defending against an LAD claim 

is a risky and costly endeavor for employ-

ers. Accordingly, many employers seek to 

mitigate such risks by settling those 

claims that survive, or could survive, a 

motion for summary judgment. Two 

cases recently decided by New Jersey 

courts will make defeating claims at the 

summary judgment stage even harder for 

employers.  

Meade v. Township of Livingston fea-

tured an expansion of the LAD to permit 

claims based on discriminatory conduct 

toward an employee by that employee’s 

subordinate.4 Meade concerned a claim by 

a township manager against the town’s 

board for her termination. The plaintiff’s 

termination had resulted from her con-

tinued conflict with the town’s chief of 

police, who was her subordinate. While 

the plaintiff had exclusive authority to 

fire the police chief, she could only do so 

for cause. In 2016, the town’s board ulti-

mately terminated the plaintiff because 

of her performance issues; namely her 

inability to supervise the chief. Prior to 

the plaintiff’s termination, one member 

of the town had remarked that the chief’s 

conduct may have been partially driven 

by his displeasure about reporting to a 

woman. The plaintiff asserted she was ter-

minated based on her gender to “appease 

the sexist male Police Chief.”  Based on 

such claims, the trial court granted sum-

mary judgment in favor of the township, 

and the Appellate Division affirmed. 

On review, the state Supreme Court 

considered whether discriminatory con-

duct toward an employee by that 

employee’s subordinate could result in 

liability on the part of the employer 

under the LAD. Previously this had not 

been considered a viable theory of liabil-

ity for recovery under the LAD as it was 

“upside down” to contend that the 

allegedly sexist refusal of the subordinate 

to yield to their supervisor makes the 

decision to terminate the supervisor’s 

employment discriminatory.5 However, 

the Supreme Court did not agree with 

this position. Instead, the Court held 

that the plaintiff asserted a viable theory 

of liability and that a reasonable jury 

could conclude that the performance 

issues which the plaintiff’s supervisors 

cited as the reason for her termination 

were merely pretextual and that the 

plaintiff’s gender played a role in the ter-

mination of her employment.  

While Meade has not yet been subject-

ed to much further analysis by New Jer-

sey’s lower courts, the conclusion after 

Meade is liability under the LAD can now 

arise if a plaintiff employee’s subordinate 

holds discriminatory animus, the subor-

dinate’s actions or conduct contributes to 

the decision to terminate the plaintiff 

employee, and the plaintiff employee’s 

supervisor is aware of the subordinate’s 

animus when the decision to terminate 

the plaintiff is made. While there may 

not be a significant number of cases that 

immediately fits within this factual para-

digm, allowing liability in these instances 

considerably expands the scope of the 

LAD. Indeed, after Meade, an employer 

need not only remain vigilant for poten-

tially hostile words or actions by an indi-

vidual’s supervisor but must also remain 

vigilant about potentially hostile words 

or actions by subordinate employees. This 

shift will require additional time, training 

and resources to be expended by employ-

ers to ensure that adequate processes and 

procedures are in place to deal with this 

novel liability. Accordingly, the compli-

ance costs for employers in the wake of 

Meade could be significant.  

Further expansion of the LAD may be 

likely after the recent Appellate Division 

decision in Morris v. Rutgers-Newark Uni-

versity.6 While Morris concerned a hostile 

educational environment claim under 

the LAD, a hostile educational environ-

ment claim is similar to a hostile work 

environment claim and uses the same 

burden shifting framework. In Morris, 

the Appellate Division affirmatively 

found that a hostile environment can be 

formed in the mind of one member of a 

protected class even if the event or events 

that gave rise to that belief were directly 

experienced by another. In other words, 

the Morris court held that inappropriate 

or hostile comment to one individual 

could be taken as hostility toward all sim-

ilarly situated individuals. Thus, hostile 

words or actions against one member of a 

protected class can serve as the basis of a 

claim for liability by other members of 

the class, even if the litigant member did 

not directly hear or experience the 
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allegedly hostile words or actions. 

As the Appellate Division decided 

Morris in relation to a hostile education 

claim and placed significant focus on the 

small, closely knit nature of a basketball 

team, courts should not be inclined to 

extend this holding into the workplace. 

While words like “team” and “team-

mate” may be thrown around in relation 

to the workplace, an athletic team and a 

workplace are different environments. 

Teammates win and lose in tandem; they 

spend hours in close proximity training 

together, learning to rely on one another, 

and helping one another hone their 

respective athletic prowess. Workplaces 

are not an athletic field, and employees 

do not have the same uniquely shared 

bond as teammates. Accordingly, while 

the Appellate Division may have been 

willing to find that inappropriate or hos-

tile comment to one individual could be 

taken as hostility toward all similarly sit-

uated individuals regarding a hostile 

education environment claim raised by 

athletic teammates, courts must pause 

before doing so in relation to coworkers.   

If the holding in Morris were extended 

to employers in New Jersey, the effects 

could prove financially devastating. 

Under the reasoning in Morris, employers 

could be subjected to lawsuits from multi-

ple plaintiffs for allegedly hostile words or 

actions that were not even directed at, or 

experienced by, all litigants. Accordingly, 

even if settlement is reached with the 

individual to whom the hostile words 

and/or actions were directed, further liti-

gation could follow by similarly protected 

employees who did not directly hear or 

experience the subject hostility.  

Like the blob, the LAD cannot contin-

ue to expand in an unconstrained and 

unlimited fashion. At a certain point, 

New Jersey courts must be prepared to 

find that not every theory of liability can 

support a claim for recovery under the 

LAD. In the contemporary economy 

where stability is an invaluable commod-

ity, New Jersey employers are being sub-

jected to an increasingly uncertain legal 

environment caused by the continued 

expansion of the LAD. While the expan-

sion of the LAD is a worthy undertaking 

insofar as it seeks to stamp out the cancer 

of discrimination, these efforts must be 

balanced against the economics of 

increased compliance costs, increased 

insurance premiums, increased trainings, 

and increased litigation costs. In medi-

cine, the aggressiveness of treatment 

must be balanced against the effects such 

treatment will have on patients. Likewise, 

in rooting out discrimination in the 

workplace, courts must recognize that 

permitting any theory of liability to 

potentially support an LAD claim will, at 

a certain point, prove to be unduly bur-

densome to employers without providing 

any commensurate benefit to employees. 

Accordingly, while the theory of liability 

underlying Meade has been adopted by 

the Supreme Court and is now considered 

good law in relation to hostile workplace 

claims, courts must proceed carefully in 

permitting the theory of liability 

espoused in Morris to be extended to hos-

tile workplace claims. n 
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A
ccording to a New Jersey Business and Industry 

Association October 2022 update, the state 

ranks dead-last in business climate.1 One group 

of lawmakers are trying to fix that by loosening 

trade restraints. Last May, new legislation was 

introduced that would restrict the rights of 

businesses to negotiate non-compete and non-poaching agree-

ments with prospective employees. The bill, A3715,2 seeks to 

make such agreements unenforceable unless the employer 

adheres to a set of strict provisions that, among other things, 

require all newly-signed non-competes to include in them a “gar-

den-leave” provision of up to one year. These agreements are gov-

erned by a mix of common law, statutory provisions, and 

statutes, making their enforceability different in each state.  

The bill proposal is part of a growing national trend to 

restrict the use of non-compete agreements under the auspices 

of employee protection. In January, the Federal Trade Commis-

sion proposed a new rule that would ban the use of non-com-

petes on a federal level.3 The FTC estimates that 30 million peo-

ple are subject to non-compete agreements and restricting their 

use would increase earnings by $250 billion to $298 billion per 

year.4 The proposed rule would ban most future non-competes 

and require employers to rescind any current non-compete 

agreements, but non-compete clauses would still be enforce-

able if related to the purchase of a business.5 The time for com-

ment on this rule closed on April 19 after receiving nearly 

30,000 submissions.6 Currently, New Jersey’s restrictive 

covenant proposal is one of the most viewed bills on at least 

one major legislation-monitoring website.7 

Restrictive covenants and non-competes are used frequently 

in industries that offer apprenticeships, such as residency and 

training opportunities for new physicians. They are also com-

mon in professions where a former employee could take a sig-

nificant number of clients or patients with them and leave to 

start their own practice or join a nearby competitor. Currently, 

New Jersey courts will enforce a restrictive covenant if it is rea-

sonable, protects a legitimate business interest, does not 

impose an undue burden on the employee and is not harmful 

to the public.8 When assessing reasonableness, the courts 

examine the time, scope, and geographic confines of the 

restrictions.9 If the court finds the covenant overly broad, it can 

use a “blue pencil” to limit the scope without invalidating the 

entire agreement.10 This current practice protects the rights of 

the employer while ensuring fairness to the employee.11 Howev-

er, if passed in its current form, the bill will replace the court’s 

blue pencil with an eraser—removing all boundaries in favor of  

near prohibition. 

Bill A3715 purports to stop anti-competitive behavior that 
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impedes business development and 

innovation. It places severe restrictions 

on restrictive covenants. In its present 

form, the law would limit the duration of 

any post-employee agreement to 12 

months but is not enforceable against an 

employee who is laid off or terminated 

without a determination of misconduct. 

Like the current court test, the law pro-

poses to limit these agreements to a “rea-

sonable” geographic area in which the 

employee provided services or “had a 

material presence or influence during 

the two years preceding the date of ter-

mination.” The agreements would not be 

enforceable in other states.  

Employers would not be permitted to 

“penalize” an employee for “defending 

against or challenging” the covenant. 

Presumably, this means no fee-shifting 

provisions in favor of the employer. 

There is, however, a fee-shifting provi-

sion in favor of the employee contained 

in the bill. Liquidated damages are avail-

able to a plaintiff up to $10,000. The law 

would prohibit “choice of law” clauses 

that might void the agreement so long as 

the employee is “a resident of or 

employed in the State” at the time of ter-

mination and 30 days prior to such ter-

mination. The agreements cannot limit 

an employee’s “substantive, procedural 

and remedial rights.” In other words—no 

arbitration clauses. The law allows for 

permissive restrictive covenants, mean-

ing that any covenant not covered by the 

law is null and void. The law specifically 

exempts certain interns, “low wage” 

employees, employees participating in a 

Department of Labor apprenticeship 

program, and other special cases.  

A3715 requires an employer to notify 

the employee within 10 days of termina-

tion if it intends to enforce the restrictive 

covenant. If the employer does seek to 

enforce the agreement, it must pay the 

employee for the length of the agree-

ment. For example, if the employee is 

prohibited from working within a certain 

geographic area for eight months after 

resignation, the employee must pay the 

employee the equivalent to eight months 

of wages at the time of separation. This 

“garden leave” provision is not applica-

ble if the employee is terminated for mis-

conduct. The proposed bill also includes 

a blanket prohibition on “poaching” of 

“low-wage” employees. No-poach agree-

ments are contracts between employers 

that prohibit the other from hiring or 

“poaching” the other’s employees.  

Analysis 
Although all bills are a work-in-progress, 

this particular piece of legislation will have 

a long journey before achieving its spon-

sors’ goal. Courts already limit the scope of 

these agreements based on the facts. This 

bill assigns a more arbitrary process of lim-

iting the length and geography of an agree-

ment. For example, a one-year restriction 

might work well to protect the business 

interests of a general practitioner physi-

cian, but a longer provision would be more 

equitable for a specialized surgeon. The 

state carve-out also presents a potential 

problem with employers who have busi-

nesses in towns that border Pennsylvania, 

New York, or Delaware. An employee could 

leave and set up shop only a few miles 

away, as long as it is across the state line. 

Instead of achieving its goal of stopping 

anti-competitive behavior, the law in its 

current form could give larger employers 

the advantage over small businesses. A 

large employer could, for example, place 

newer employees in offices in neighboring 

states that allow non-competes.  

The “garden leave” provision and 

notice constraints will place difficult 

restrictions on large and small employers 

alike. However, larger employers with 

more resources might have the advantage 

of being able to pay off departing employ-

ees and could, in general, have a more 

efficient human resources process that 

ensures employees are provided with 

notice of enforcement. This creates a 

“structural bias” against smaller employ-

ers and practitioners, while raising the 

cost of hiring employees throughout the 

state. Finally, the bill might encourage 

termination of marginal employees for 

cause to avoid paying garden leave.  

As for the non-poaching of low-wage 

employees provision, there is nothing 

presented in the bill statement that cites 

any evidence that such practice is occur-

ring on any significant scale. If non-

poaching agreements are being used to 
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reduce employee pay and the ability to 

move from one employer to another, 

then this practice can harm employees of 

all wage levels in the same way as price-

fixing agreements. However, employers 

who engage in price fixing and anti-com-

petitive forms of employee poaching are 

already being pursued by the Depart-

ment of Justice.12 Thus, there is no com-

pelling reason for state-based legislative 

action on this issue.  

Overall, this bill needs work if it is to 

achieve its stated goal of increasing com-

petition and business development in the 

state. Up until now, the courts have done 

a fine job of enforcing these covenants 

when reasonable and protecting employ-

ees from overly-burdensome provisions. 

Passing a law to address non-compete and 

non-solicitation agreements is a more 

democratic way to regulate anti-competi-

tive behavior than leaving it up to the 

courts, but laws can be inflexible, result-

ing in harmful, unintended conse-

quences rather than enhancing public 

policy. The bill has a long way to go in the 

legislative process. At the very least, the 

bill should be updated to better address 

enforceability of these agreements in 

neighboring states. Practitioners who 

draft and review restrictive covenants 

should keep their eye on this bill’s pro-

gression and, hopefully, the final version 

will strike the proper balance between 

supporting businesses and preventing 

anti-competitive behavior. n 
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Coming and Going  
and the Premises Rule  

What Laws Apply When an Employee 
is Hurt While Commuting? 

By Lisa A. Lehrer and Sherwin Tsai 

A
s a general rule, commuting is not considered to be a job-related 

activity. As a result, injuries suffered on the way to work or on the 

way home are not covered by workers’ compensation. This was 

commonly referred to as “Coming and Going” rule. In January 

2022, two notable things happened which appears to have expand-

ed New Jersey’s law on injuries sustained by an employee while 

arriving at and leaving from their place of employment: the New Jersey Supreme 

Court published a decision in Lapsley v. Twp. of Sparta and Gov. Phil Murphy signed an 

amendment to the Workers’ Compensation Act, S771.  
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In New Jersey an employee is entitled 

to recover workers’ compensation bene-

fits (i.e. medical treatment, lost wages and 

indemnity) from their employer for 

injuries arising out of and in the course of 

their employment.1 The Workers’ Com-

pensation Act governs and further pro-

vides that “employment starts when an 

employee arrives at the employer’s place 

of employment to report for work and 

[ends] when the employee leaves the 

employer’s place of employment.” The 

long-established concept of the “Coming 

and Going” rule dictated that employees 

were not covered under the WCA when 

injured if going to or coming from their 

place of employment. As a slew of excep-

tions to the rule developed over the years, 

the need for uniformity prompted the 

New Jersey Legislature to adopt an 

amendment to the act in 1979, dubbed 

the more comprehensive “Premises Rule.”  

The “Coming and Going” rule that 

existed since the inception of the act was 

abrogated by the 1979 amendments to 

the act.2 In its place, the Legislature 

established the Premise Rule. The rule 

defined, for the first time, when employ-

ment begins and ends. Pertinent to this 

case, the amendments provide: “Employ-

ment shall be deemed to commence 

when an employee arrives at the employ-

er’s place of employment to report for 

work and shall terminate when the 

employee leaves the employer’s place of 

employment, excluding areas not under 

the control of the employer.”3  

The Premises Rule is based on the 

notion that an injury to an employee 

that happens going to or coming from 

work arises out of and in the course of 

employment if the injury takes place on 

the employer’s premises.4 The Premises 

Rule “limits recovery to injuries which 

occur on the employer’s premises…by 

confining the term ‘course of employ-

ment’ to the physical limits of the 

employer’s premises.”5 It provides that 

“[e]mployment shall be deemed to com-

mence when an employee arrives at the 

employer’s place of employment to 

report for work and shall terminate when 

the employee leaves the employer’s place 

of employment, excluding areas not 

under the control of the employer.”6 

Therefore, in applying the Premises Rule 

to any potential claim, the key is to deter-

mine “where was the situs of the accident 

and did the employer have control of the 

property on which the accident 

occurred.”7 “[C]ontrol exists when the 

employer owns, maintains, or has exclu-

sive use of the property.”8 The Premises 

Rule has opened the door to compensa-

tion claims which may or would not 

have been covered prior to its 1979 enact-

ment. Rather than focusing on the timing 

of the injury, the rule shifts the focus to 

where the injury occurred and whether 

the employer had control over same.  

After the amendment, the New Jersey 

Supreme Court first addressed the issue 

of employer’s control via Livingstone v. 

Abraham Straus, Inc.9 In this matter, Mar-

lene Livingstone, an employee of Abra-

ham Straus at the Monmouth Mall, was 

NJSBA.COM NEW JERSEY LAWYER |  JUNE 2023  39

The Premises Rule is based on the notion that an injury to an employee 
that happens going to or coming from work arises out of and in the 
course of employment if the injury takes place on the employer’s 
premises. The Premises Rule “limits recovery to injuries which occur on 
the employer’s premises…by confining the term ‘course of employment’ 
to the physical limits of the employer’s premises.”

LISA A. LEHRER is a certified civil trial 
attorney with Brandon J. Broderick, Attor-
ney at Law. Her specialty is personal injury 
law, having tried more cases that she can 
count. She was plaintiff ’s counsel in the 
New Jersey Supreme Court Case McDaid v 
Aztec West, which expanded res ipsa 
loquitur. Lisa is an active member of the 
New Jersey Association for Justice and has 
published and lectured on various topics 
involving civil practice. She has served on 
the New Jersey Supreme Court Ethics and 
Fee Arbitration committees and is a Court-
appointed arbitrator. 

SHERWIN TSAI is a senior associate at 
Davis Saperstein & Salomon. He is a certi-
fied civil trial lawyer, specializing in litigat-
ing personal injury matters. Prior to joining 
the firm, he spent many years as in-house 
counsel for one of the largest insurance car-
riers. He is a dedicated member of the New 
Jersey Association for Justice, serving as its 
Minority Caucus Representative, Co-Chair 
of its Diversity, Equity & Inclusion Com-
mittee, as well as a member of its Board of 
Governors. He further volunteers as a mem-
ber of the New Jersey Supreme Court’s Fee 
Arbitration Committee.



struck and injured by a motor vehicle 

while she was walking in the mall park-

ing lot. Prior to the crash her employer 

directed all of its employees to park at the 

far corner of the mall parking lot, to 

allow more convenient parking spaces 

for retail customers. Abraham Straus, as a 

tenant of the Monmouth Mall, neither 

owned nor rented a specific portion of 

the mall parking lot for exclusive use by 

its customers or employees, but rather 

paid for general access to the parking lot. 

Livingstone’s claim for workers’ compen-

sation benefits filed against Abraham 

Strauss was denied because Abraham 

Straus did not have “actual” or “exclu-

sive” control of the parking lot, and fur-

ther, that Livingstone was in the “com-

mon area to the public from any area 

leased or controlled by [the employer].”10 

On appeal, the Appellate Court reversed, 

opining there is a need to analyze com-

pensability under the WCA on a case-by-

case basis based upon the legislative 

intent of the amendment. The New Jer-

sey Court was then tasked with deter-

mining if the area where Livingstone was 

directed to park could be construed as 

the employer’s control as per the Premis-

es Rule.  

The Supreme Court agreed that Liv-

ingstone’s workday commenced when 

she parked in the lot as directed by her 

employer, irrespective of whether Abra-

ham Straus owned, maintained or had 

exclusive rights to the area of the parking 

lot. The Court equated Abraham Straus’ 

designation of the far corner of the lot for 

its employees to park to an employer-

owned lot.11 Therefore, the requirement 

of control had been satisfied, consider-

ing Abraham Straus’ ability to direct its 

employees to park in the designated area, 

as well as reserving this area for its 

employees.12 Furthermore, by directing 

its employees to park in the far area of the 

lot, Abraham Straus caused its employees 

to be “exposed to added hazard, on a 

daily basis, in order to enhance its busi-

ness interests.”13  

The expansion of compensability in 

Livingstone suffered a setback six years 

later in Novis v. Rosenbluth Travel,14 when 

the New Jersey Supreme Court deter-

mined that Heidi Novis’ injuries were not 

compensable under the act, given the 

lack of control over parking practices. In 

Novis, Heidi Novis was a traveling 

employee who was injured at a branch 

office while walking to her motor vehicle 

on a sidewalk leading from the parking 

lot to the building’s entrance. Workers’ 

Compensation benefits were denied, 

finding that the employer did not exer-

cise any control over Novis in the parking 

process and further, that she was not 

entitled to compensation while traveling 

out of town from her hotel to the branch 

office. The Appellate Court reversed this 

denial under the act, stating that Novis’ 

course of employment had commenced 

when she parked at the lot “used” by the 

employer in the conduct of its business, 

relying on the Livingstone decision in 

stating that the employer’s lack of own-

ership, maintenance and control was 

irrelevant. Overturning that finding, the 

New Jersey Supreme Court opined that 

the Appellate Court’s reliance on Living-

stone was misplaced, citing that the dis-

tinguishing factor to be that the employ-

er in Livingstone exercised control over 

where its employees would park, expos-

ing its employees to added hazard, on a 

daily basis, in order to enhance its busi-

ness interests.15 Contrarily, the employer 

in Novis exercised no control over the 

subject parking lot, only sharing the lot 

with other tenants, which the Court 

determined to be vastly different from 

the facts in Livingstone.16  

Another important case along these 

lines is Brower v. ICT Group Case.17 After 

punching out on a time clock, Sandra 

Brower was injured on stairs. The Work-

ers’ Compensation Court and the 

Appellate Court held the accident as 

non-compensable. The Supreme Court 

determined that the subject staircase—

one of three ways in which the she 

could reach the employer’s premises—

located within a two-story multi-tenant 

building; the staircase, although main-

tained by the landlord, was exclusively 

used by the employer and its employ-

ees—facts that generated the Court’s 

holding that the injuries resulting from 

the plaintiff’s fall on the staircase were 

covered by the act. 

A further setback on compensability 

took place in 2014 when the New Jersey 

Supreme Court found a county employ-

ee’s injury not compensable. In Hersh v. 

County of Morris,18 Cheryl Hersh was 

employed by the County Board of Elec-

tions. The County assigned her free park-

ing at a private garage located about two 

blocks from the building in which she 

worked. The garage contained several 

hundred parking spaces of which the 

county rented about 65 for its employees. 

Hersh was permitted to park at the Cat-

tano Garage but she was not given an 

assigned space. On Jan. 29, 2010, she 

parked her car in the Cattano Garage and 

began walking one-half block to work 

when she was struck by a motor vehicle. 

Hersh brought a workers’ compensation 

claim and prevailed in the Division of 

Workers’ Compensation. The Appellate 

Division affirmed her award. The county 

appealed, arguing that there was no ben-

efit attained by employees parking in the 

Cattano Garage.  

The Supreme Court agreed with the 

county, holding that the distinguishing 

factors from the Livingstone case were 

missing from the Hersh case: Of chief 

concern in Livingstone, supra, was the 

employer-derived benefit that was creat-

ed by dictating that employees park at 

the far end of the lot.19 The employer’s 

business benefit, along with the added 

hazard employees were forced to endure 
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by the employer while they walked 

through the parking lot, made the injury 

compensable.20 The case is significant 

because on the surface, the facts 

appeared to be on all fours with Living-

stone. Yet, the Supreme Court seemed to 

suggest that there must be a special bene-

fit to the employer or additional hazard 

for an accident of this nature to be found 

compensable. The tenor of the case is 

that parking privileges were a perquisite, 

much like having a company-paid car, 

but these facts do not make the injury 

compensable. 

More recently, in Lapsley v. Township 

of Sparta,21 the New Jersey Supreme 

Court further clarified the Premises 

Rule, specifically addressing whether the 

employer exercises adequate control 

over the premises to warrant an employ-

ee’s injuries as compensable under the 

act. Specifically, Diane Lapsley, a librari-

an for the Sparta Public Library, was 

struck by a snow plow in a parking lot 

adjacent to the library. The parking lot 

was owned and maintained by her 

employer, the Township of Sparta. The 

township did not mandate how employ-

ees entered or exited the building where 

Lapsley worked, allowing employees, as 

well as the general public to use the sub-

ject parking lot. While the Division of 

Workers’ Compensation awarded bene-

fits to Lapsley, the Appellate Division 

reversed, stating that her employment 

did not arise “out of and in the course 

of” her employment, in light of the 

township’s lack of control of over her use 

of the parking lot. In support of its deci-

sion, the Court further rationalized that 

“because the Township owns and main-

tains multiple properties and roadways 

including the municipal complex…to 

find that Lapsley’s injuries were com-

pensable would be ‘an unwarranted and 

overbroad expansion’ of liability for 

public employers.22  

The Township argued that the Appel-

late Court erred in requiring a finding 

that it exercised control over the use of 

the parking lot to determine applicable 

benefits under the act. Rather, the Prem-

ises Rule says it should be the employer’s 

right to control the parking lot, not the 

degree of control exercises that serves as 

the determining factor. The township 

emphasized, to the contrary, that the 

parking lot is not part of the township’s 

premises because the township did not 

exercise any control over her route to or 

from the library and the subject lot was 

shared with the public. Further expand-

ing on her position, she argued that the 

township owns and maintains many 

properties and roadways within its 

boundaries. Thus to determine that any 

injuries occurring on a lot is compensa-

ble simply because it is owned and 

maintained by the township would 

open the floodgates to extensive, frivo-

lous claims based on a relaxed interpre-

tation of the act. 

The Supreme Court reiterated that the 

Workers’ Compensation Act provides 

compensation for injuries to employees 

in accidents arising out of and in the 

course of their employment, and that the 

act is the “exclusive remedy for an 

employee who suffers a work-related 

injury” in the vast majority of circum-

stances. The Court then applied the 

Premises Rule. “The Premises Rule is 

based on the notion that an injury to an 

employee that happens going to or com-

ing from work arises out of and in the 

course of employment if the injury takes 

place on the employer’s premises.” The 

Court relied on its former decision in 

Kristiansen, stating, “[T]his Court has 

stated that control exists when the 

employer owns, maintains, or has exclu-

sive use of the property.”23 The Court fur-

ther noted that “when compensability of 

an accident depends on control of the 

employer, that test is satisfied if the 

employer has the right of control; it is 

not necessary to establish that the 

employer actually exercised that right.”24 

The Court decided that Lapsley was enti-

tled to compensation under the act, rea-

soning that the township owned, main-

tained and had exclusive use of the 

property.25 The fact that the township 

was plowing snow at the time of Laps-

ley’s injuries demonstrates control over 
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the lot. Further, the township would 

have been aware that Lapsley, as an 

employee of the library, would park in 

the lot directly abutting the library.26  

The Legistature recently enacted law 

in effort to resolve some of the inconsis-

tency. On Jan. 10, 2022, Gov. Phil Mur-

phy signed S771 which amends the Work-

ers’ Compensation Act to expand the 

confines of compensability for injuries 

occurring in employer-owned or con-

trolled parking lots set forth under 

N.J.S.A. 34:15-36. This new amendment 

affords compensation coverage to injuries 

occurring on any parking areas “provided 

for and/or designated by an employer for 

use by an employee.” Employment com-

mences and ends when an employee 

arrives at the parking area and ends when 

the employee leaves said parking area. 

This new amendment effectively over-

turned the decision in Hersh, which 

would have been deemed the employer-

paid garage as employer-provided park-

ing, thus determining Hersh’s injuries to 

be compensable under the WCA. The 

amendment makes clear that if an 

employee parks at an offsite parking area 

provided by the employer and is injured 

while traveling directly from that area to 

the place of employment, that injury will 

be compensable. This amendment essen-

tially overturns Hersh. 

Specifically, it provides: 

 

Employment shall also be deemed to 

commence, if an employer provides or 

designates a parking area for use by an 

employee, when an employee arrives at 

the parking area prior to reporting for 

work and shall terminate when an employ-

ee leaves the parking area at the end of a 

work period; provided that, if the site of 

the parking area is separate from the place 

of employment, an employee shall be 

deemed to be in the course of employ-

ment while the employee travels directly 

from the parking area to the place of 

employment prior to reporting for work 

and while the employee travels directly 

from the place of employment to the park-

ing area at the end of a work period. 

 

Of note, and for sake of completeness, 

New Jersey’s Premises Rule does have 

exceptions that allow benefits to an 

employee where the injury did not occur 

on the employer’s premises: (1) the spe-

cial mission exception, and (2) the 

authorized operation of a business vehi-

cle exception. The statute specifically 

provides “…when the employee is 

required by the employer to be away 

from the employer’s place of employ-

ment, the employee shall be deemed to 

be in the course of employment when 

the employee is engaged in the direct per-

formance of duties assigned or directed 

by the employer.”27 Simply, an employee 

is covered when they are required by the 

employer to be away from the employer’s 

place of employment when performing 

duties authorized by the employer. 

The amendment to the statute has 

brought much-needed clarification to a 

confusing line of precedent. Workers’ 

rights to the protection of the statute 

have been expanded, and all practition-

ers should be aware that the road to 

Workers’ Compensation has widened. n 
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COMMENTARY 

Uninsured Employers Should No Longer 
Receive the Benefits of the Exclusive Remedy 
Provision of the Workers’ Compensation Act  

Views and opinions expressed herein are not to be taken as official 

expressions of the New Jersey State Bar Association unless so stated.  

 

A
 hard-working laborer is struck in the eye 

with a nail, causing permanent physical 

injuries, vision loss, and pain and suffering, 

and requiring immediate medical attention. 

The nail was shot from a nail gun operated by 

a coworker at their industrial worksite. The 

coworker was clearly negligent and operating within the scope 

of his employment. As of the date of the injury, the laborer’s 

employer failed to carry any workers’ compensation insurance 

coverage, leaving the laborer with no option but to seek imme-

diate and follow-up medical treatment through charity care at 

a local hospital. The laborer remained out of work without 

income for several months and eventually attained only a par-

tial recovery of his vision.  

Without available workers’ compensation insurance cover-

age, the laborer could only receive delayed medical expense 

reimbursements and temporary disability benefits by filing a 

workers’ compensation claim against the employer and the 

Uninsured Employers Fund. The Exclusive Remedy Provision of 

the Workers’ Compensation Act prohibits the laborer from 

bringing any negligence claim against the employer in state or 

federal court—preventing any recovery for pain and suffering 

and other non-economic damages and certain forms of eco-

nomic damages—even though the employer broke the law by 

failing to provide workers compensation coverage.  

By Christopher J. Keating and Mark R. Natale 
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The question presented: why does an 

uninsured employer receive the protec-

tions of the Exclusive Remedy Provision 

if it does not hold up its end of the bar-

gain? For over a century, the question-

able underlying public policy has 

impacted these cases that exist at the 

intersection of employment law, person-

al injury, and workers’ compensation 

law, often serving as a shield for unin-

sured employers and as a barrier to jus-

tice for injured workers. 

This article examines the New Jersey 

Workers’ Compensation Act (WCA) and 

its Exclusive Remedy Provision, and it 

calls into question the Exclusive Remedy 

Provision’s application in favor of unin-

sured employers. This article, however, 

does not implicitly or explicitly advocate 

for any reforms to the laws as they 

presently exist concerning law-abiding 

employers that carry workers’ compensa-

tion insurance. To the contrary, the 

reforms advanced in this article seek to 

level the playing field for insured 

employers, increase pressure on unin-

sured employers to opt into the New Jer-

sey’s workers’ compensation scheme, 

and create more just causes of action to 

be brought against uninsured employers 

by their injured employees. 

The New Jersey Constitution “guaran-

tees that the ‘right of trial by jury shall 

remain inviolate.’”1 Plaintiffs bringing 

claims for the negligent acts of others are 

entitled to the benefits of New Jersey’s 

trial courts and juries under the New Jer-

sey Constitution, except for the limited 

circumstances under which the Legisla-

ture has decided to abrogate that right by 

statute, such as the Exclusive Remedy 

Provision of the WCA.2  

In 1911, New Jersey joined a gradual 

nationwide movement to establish a 

workers’ compensation system to 

replace the common law negligence sys-

tem for injured employees.3 In New Jer-

sey, under the WCA, employees gained 

access to immediate medical treatment, 

timely payment of wages, and a perma-

nency award for certain qualifying 

injuries, all without needing to prove 

their employer was negligent—instead 

just requiring proof that the injury 

occurred on the job. Meanwhile employ-

ers gained the benefit of avoiding costly 

litigation and unpredictable jury ver-

dicts. Our Supreme Court has stated, 

“The ultimate purpose of the [WCA] is to 

provide a dependable minimum of com-

pensation to insure security from want 

during a period of disability.”4 

The WCA created an “elective system” 

that presented two options from which 

employers must choose to implement in 

their workplaces—one that opts out of 

the workers compensation framework 

(Article I) and one that opts into it (Arti-

cle II).5 Article II coverage is the no-fault 

scheme of compensation that is synony-

mous with the phrase “Workers’ Comp” 

and is “built upon the principle that it 

provides the exclusive remedy against 

the employer for a work-related injury 

sustained by an employee.”6 Fundamen-

tal to the Exclusive Remedy Provision “is 
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In New Jersey, under the WCA, 

employees gained access to immediate 

medical treatment, timely payment of 

wages, and a permanency award for 

certain qualifying injuries, all without 

needing to prove their employer was 

negligent—instead just requiring proof 

that the injury occurred on the job.
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the premise that by accepting the bene-

fits provided by its schedule of payments, 

the employee agrees to foresake a tort 

action against the employer.”7 Mean-

while, Article I coverage is the lesser 

known and far less employer-friendly 

option, and it allows employees to main-

tain the right to sue an employer for com-

mon law negligence, with the exception 

of willful negligence, and bars an 

employer from raising the defenses of 

contributory negligence, assumption of 

risk, or negligence of a fellow-employee.8 

Article II is the default selection by 

operation of law.9 It is implied into every 

employment contract unless there is an 

express, clear, and unambiguous written 

agreement between the employer and 

employee to select Article I coverage, 

which appears to require a knowing and 

voluntary waiver of Article II coverage by 

the employer and employee.10 The public 

policy in favor of Article II coverage was 

so strong that the Legislature retroactive-

ly incorporated Article II coverage into 

every employment agreement existing as 

of July 4, 1911.11  

The Uninsured Employers Fund (UEF) 
As was foreseeable, some employers 

chose to accept the benefits of Article II 

protections without actually paying for 

and maintaining a workers’ compensa-

tion insurance policy. In 1988, the Legisla-

ture amended the WCA to create the 

Uninsured Employers Fund as a safety net 

to “provide for the payment of awards 

against uninsured defaulting employers 

who fail to provide compensation to 

employees or their beneficiaries in accor-

dance with the provisions of the [WCA].”12 

The fund is funded by an annual sur-

charge on law-abiding employers’ work-

ers’ compensation insurance policies and 

penalties and assessments against unin-

sured employers.13 An employee who is 

injured during the course of employment 

under an uninsured employer may seek 

compensation from the fund limited to 

reasonable medical expenses and tempo-

rary disability benefits,14 subject to strict 

regulations governing procedures and 

relief.15 After receiving a limited payment 

from the fund, an injured employee “may 

bring an action against the employer to 

recover all or part of any damages and 

costs sustained by the employee for any 

injury or death which has been deemed 

compensable under the WCA, and for 

which the employee or his estate has not 

received compensation from [the fund].”16 

The delayed and limited right to a civil suit 

presumes that an injured employee can 

find a private attorney to bring a claim 

against the fund and then convince an 

attorney to bring a civil action against an 

uninsured employer for the balance of 

owed medical expenses and temporary 

disability benefits and, possibly, a perma-

nency award governed by the values 

established under the WCA. 

As a safety net, the fund plays a crucial 

role in providing much needed benefits 

to injured workers who would otherwise 

have nowhere to turn other than avail-

able health insurance coverage, Medicare 

or Medicaid, or charity care. This is espe-

cially true when an uninsured employer 

is assetless or otherwise judgement 

proof. However, in practice, the limited 

resources and statutory restrictions of 

the fund inherently disincentivize pri-

vate attorneys from taking workers’ com-

pensation cases against uninsured 

employers. In the past five years, the 

fund issued payments in 2,105 cases.17 

During that period, the fund paid an 

average medical expense reimbursement 

of $341.00 per claim, temporary benefits 

of $112.07 per claim, and counsel fees of 

$110.25 per claim.18 To be fair to the hard-

working civil servants that administer 

the fund and pursue uninsured employ-

ers, this is not a critique of their work, 

and those numbers do not take into 

account the nuances of every case in 

which the fund is joined as a party to a 

workers’ compensation claim.  

Legal Claims Beyond the Exclusive 
Remedy Provision 

In the case of the laborer and the 

uninsured employer at the beginning of 

this article, a claim against the Unin-

sured Employers Fund is seemingly 

pointless where medical bills have 

already been absorbed by charity care, 

Medicare, or Medicaid. Under New Jersey 

law, the laborer’s case would require 

additional facts and circumstances for 

there to be a cause of action that evades 

the Exclusive Remedy Provision. In prac-

2018 2019 2020 2021 2022 TOTALS

Temporary Benefits Paid $48,185 $52,967 $33,330 $65,071 $36,366 $235,918

Medical Paid $275,163 $162,420 $179,264 $86,877 $14,082 $717,806

Counsel Fees Paid $50,537 $77,614 $60,734 $23,501 $19,700 $232,085

Number of UEF claims filed 609 292 398 423 383 2,105
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tice, there are four potential common 

claims a plaintiff’s attorney may investi-

gate. First, a plaintiff’s attorney will 

search for a third party that bears respon-

sibility for the injuries, as third parties 

are not subject to the Exclusive Remedy 

Provision.19 Second, in very limited cir-

cumstances, an ambitious plaintiff’s 

attorney may plead a Laidlow claim and 

seek to prove that an “intentional 

wrong” was committed by the employer, 

forcing the personal injury claims out-

side the purview of the Exclusive Remedy 

Provision.20 Third, if the employee was 

terminated in retaliation for requesting 

workers’ compensation coverage, the 

employee could bring a common law 

claim for wrongful termination and 

workers’ compensation retaliation.21 

Fourth, if the termination was based on a 

discrimination related to the employee’s 

disability, or in retaliation for the 

employee requesting a reasonable 

accommodation, remedies under the 

New Jersey Law Against Discrimination 

may apply.22 But short of those addition-

al facts, an injured employee working for 

an uninsured employer is limited to pur-

suing a claim against the fund. 

Government Agencies Lack 
Resources, Enlist the Private Bar 

New Jersey must enlist the ranks of 

the private bar to incentivize compliance 

with the WCA. Just as the threat of civil 

penalties and fines have made limited 

impact, the threat of criminal prosecu-

tion has failed to deter or change the 

unlawful conduct of uninsured employ-

ers in New Jersey. On paper, the WCA 

threatens a disorderly-persons offense for 

employers that failed to maintain Work-

ers’ Compensation coverage and a 

fourth-degree indictable offense for 

employers that knowingly failed to do 

so.23 That same provision established lia-

bility for corporate officers of companies 

that failed to maintain Workers’ Com-

pensation coverage, and it placed liabili-

ty on contractors for subcontractors that 

failed to maintain coverage.24 However, 

criminal penalties were rarely, if ever, 

pursued by the state of New Jersey and 

any of its prosecutorial agencies.  

Over-burdened county prosecutors’ 

offices and the New Jersey Office of the 

Attorney General have historically 

lacked the resources to prioritize these 

offenses, and law enforcement agencies 

of all levels have been trained to view 

these offenses as a “civil issue.” For the 

five-year period of Jan. 1, 2017, through 

Dec. 31, 2021, the New Jersey Office of 

the Attorney General charge did not 

charge any person or entity with a disor-

derly persons or indictable offence 

under N.J. STAT. ANN. 34:15-79.25 Howev-

er, in late 2022, the Division of Criminal 

Justice obtained an indictment against 

an owner of an uninsured company after 

an employee suffered a severe and per-

manent workplace injury that cost the 

Uninsured Employers Fund $194,582.85 

in temporary disability benefits, medical 

benefits, counsel fees, and stenographic 

fees.26 It is not yet clear whether that 

prosecution was a one-time event due to 

the egregious circumstances and associ-

ated costs to the Uninsured Employers 

Fund, or whether that prosecution 

 indicates a policy shift involving the 

Division of Criminal Justice’s newly cre-

ated Worker Protection and Fair Labor 

Enforcement Unit.27 

Proposed Reforms to the WCA 
For an injured worker, limited benefits 

from the fund are better than nothing. 

But it is time to rethink the public policy 

underlying the WCA that allows unin-

sured employers to pass the costs onto 

everyone else while benefiting from a 

shield against liability that they simply 

do not deserve. Considering that unin-

sured employers have refused the prover-

bial carrot of the efficiencies of Article II, 

the Legislature should introduce a long 

overdue proverbial stick. 

To level the playing field and expand 

access to justice, the New Jersey Legisla-

ture should revisit the application of the 

Exclusive Remedy Provision to unin-

sured employers. Simple revisions to 

Article I and Article II of the WCA could 

achieve a more just system: (1) remove 

the application of Article II’s Exclusive 

Remedy Provision to an uninsured 

employer, (2) mandate that an uninsured 

employer is subject to the causes of 

On paper, the WCA threatens a 

disorderly-persons offense for employers 

that failed to maintain Worker’s 

Compensation coverage and a fourth-

degree indictable offense for employers 

that knowingly failed to do so.…However, 

criminal penalties were rarely, if ever, 

pursued by the state of New Jersey and 

any of its prosecutorial agencies. 
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action articulated in Article I without 

exception, and (3) modify the WCA to 

create personal liability for the owners, 

officers, and managing agents of an 

uninsured employer for damages an 

injured worker may seek to recover from 

an uninsured employer under Articles I 

and II. Without exception, an employee 

of an uninsured employer must retain 

the ability to file a Workers’ Compensa-

tion petition and pursue safety net relief 

from the fund. 

The WCA already includes individual 

criminal and civil liability against corpo-

rate officers who were “actively engaged” 

in the business of uninsured employers, 

limited to those damages compensable 

under the WCA.28 The New Jersey Legisla-

ture has also adopted analogous individ-

ual liability models in other employee-

protection statutes, including the New 

Jersey Wage Payment Law, which serves 

the primary purpose of ensuring employ-

ees received their owed wages on time 

and in full.29  

New Jersey would not be alone or 

unprecedented in allowing for greater 

protections. Several states across the 

country, including neighboring Pennsyl-

vania, revoke the protection offered by 

their respective exclusive-remedy limita-

tions for a company that does not carry 

insurance.30 By keeping its current statu-

tory framework, New Jersey is providing 

fewer remedies for its injured employees 

and less deterrence for employers looking 

to avoid paying for workers’ compensa-

tion insurance.  

Reforming the WCA will enlist the 

support of more members of the private 

bar not only to directly combat unin-

sured employers, but also to aid in New 

Jersey’s fight against employee misclassi-

fication and tax and insurance fraud. By 

implementing the proposed reforms, a 

misclassifying employer without insur-

ance will have to reassess whether it is 

willing to assume the risk of Article I lia-

bility in the event a misclassified employ-

ee is injured on the job. These reforms 

could also relieve some burdens on the 

Uninsured Employers Fund and expand 

the pool of employers buying workers’ 

compensation insurance.  

Most importantly, the proposed 

reforms offer injured employees of unin-

sured employers access to justice that has 

long been denied. Absent some sensible 

and articulable public policy for main-

taining the status quo, the New Jersey 

Legislature should adopt the proposed 

reforms after receiving input from all 

involved stakeholders. n 
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O
n Jan. 31, the New Jer-

sey Appellate Division 

addressed issues of first 

impression when it ren-

dered its decision in 

State of New Jersey v. William L. Scott. The 

Appellate Division held for the first time 

that “implicit bias” can be a basis for 

establishing a prima facie case of police 

discrimination under the burden-shift-

ing standard adopted in the 2002 New 

Jersey Supreme Court case of State v. 

Segars.1 While the concept of “implicit 

bias” is long-standing in New Jersey, the 

Appellate Division’s most recent determi-

nation in Scott should be regarded by all 

employers to ensure that the workplace is 

free from discrimination, including bias-

es, especially in the context of hiring, pro-

moting, evaluating and terminating 

employment and in conjunction with 

the fairly new use of artificial intelligence 

in making such employment decisions.  

What is Implicit Bias?  
Implicit bias is an automatic associa-

tion people make between groups of peo-

ple and stereotypes about those groups.2 

Implicit bias operates at a subconscious 

level and is oftentimes contrary to a per-

son’s stated beliefs and attitudes. Implicit 

bias is different than explicit bias, in that 

it is not expressed directly and does not 

operate on a conscious level.3 

The Court in State v. Andujar defined 

implicit bias as referring to “Attitudes or 

stereotypes that affect our understand-

ing, actions, and decisions in an uncon-

scious manner.”4 Implicit biases “encom-

pass both favorable and unfavorable 

assessment, [and] are activated involun-

tarily and without an individual’s aware-

ness or intentional control.”5 The Court 

further stated that “implicit bias is no 

less real and problematic than intention-

al bias.”6 “It makes little sense to con-

demn one form of racial discrimination 

yet permit another.”7 

State v. Scott  
In the matter of State v. Scott, defen-

dant Scott contended that he was sub-

jected to discriminatory policing when 

he was stopped and frisked based on the 

be-on-the-lookout (BOLO) description 

of a person who committed an armed 

robbery in the vicinity just minutes earli-

er. The BOLO described the robber as a 

Black male wearing a dark raincoat. How-

ever, the victim of the armed robbery did 

not provide the race of the perpetrator 

when she reported the crime. The state 

acknowledged that it did not know why 

the dispatcher assumed the perpetrator 

was Black while announcing the BOLO.8 

The New Jersey Appellate Division was 

tasked with addressing three issues of first 

impression, one of which being whether 

implicit bias can be the basis for establish-

ing a prima facie case of police discrimina-

tion under the Segars burden-shifting 

standard.9 In Segars, defendant Segars, a 

Black motorist, pleaded guilty in the 

municipal court to a charge of driving 

with a suspended license. Throughout 

the proceedings, Segars maintained that 

Officer Williams checked his license plate 

on the Mobile Data Terminal because of 

his race. The question before the Court 

was whether the trial court’s conclusion 

that Segars failed to sustain the burden of 



proving discriminatory targeting be sus-

tained. The Supreme Court of New Jersey 

held that: (1) the evidence established 

racial targeting by a police officer; (2) the 

defendant had the burden of establishing 

a prima facie case of racial targeting; (3) a 

prima facie case shifted the burden to the 

state to produce evidence of a race-neu-

tral reason; and (4) the defendant bore 

the burden of proving discriminatory 

treatment by a preponderance or greater 

weight of the credible evidence.10 Under 

Segars, the Appellate Division in State v. 

Scott determined that implicit bias can be 

a basis for establishing a prima facie case of 

police discrimination.11 In reaching such 

conclusion, the court was persuaded by 

the Attorney General Directive 2005-1, 

which states in part that under the Equal 

Protection Clause of the Fourteenth 

Amendment to the United States Consti-

tution and the New Jersey Constitution, a 

person’s race may not be considered as a 

basis for making law enforcement deci-

sions other than when determining 

whether an individual matches the 

description in a BOLO alert.12 

In addition, the Appellate Division 

considered the harm that can be caused 

by implicit bias as set forth in Andujar 

supra, and determined:  

 

We likewise hold that implicit bias may be 

considered as part of a Segars analysis 

notwithstanding that Segars provides that 

a defendant bears the ‘ultimate burden of 

proving by a preponderance of the evi-

dence that the police acted with discrimi-

natory purpose.’ Accordingly, evidence of 

implicit bias can support an inference of 

discrimination that would establish a 

prima facie case under Segars, shifting the 

burden of production to the prosecutor.13 

 

The court further stated:  

 

But even if we were to hold that evidence 

of implicit bias is not sufficient to establish 

a prima facie case of purposeful discrimi-

nation under Segars, the evidence in this 

case, when viewed in a light favorable to 

defendant’s claim, supports the inference 

that the dispatcher made a conscious 

decision to infer the robber’s race based 

on a prejudiced assumption about the cor-

relation of race and criminality. While any 

such inference of intentional discrimina-

tion might be rebutted under the Segars, 

burden-shifting paradigm, the State was 

obliged—and failed—to do so.14 

 

In sum, the court determined that the 

defendant presented evidence establish-

ing a prima facie case of discrimination, 

shifting the burden to the state to pro-

vide a race-neutral reason as for the dis-

patchers assumption that the perpetrator 

was Black. Because the state failed to 

meet its burden of production and even 

admitted that it does not know why the 

dispatcher added the racial description 

to the BOLO, the defendant established a 

prima facie case.15 

Implicit Bias’s Impact on Employers  
While the case of State v. Scott was 

determined in a criminal context, 

implicit bias is apparent in all realms of 

society, including the employment con-

text. Given the new ruling in State v. 

Scott, employers should be cognizant, 

now more than ever, to eradicate and pre-

vent implicit bias in the workplace.  

The concept of implicit bias in an 

employment law context was demon-

strated in the seminal New Jersey 

employment law case of Lehmann v. Toys 

‘R’ Us, Inc., where the New Jersey 

Supreme Court ultimately held that an 

employer may be vicariously liable, based 

on principles of agency law, for sexual 

harassment committed by a supervisor 

resulting in a hostile work environment.16 

In determining whether the plaintiff in 

Lehmann was harassed based on her sex, 

the Court stated:  

52  NEW JERSEY LAWYER |  JUNE 2023 NJSBA.COM

In applying the concept of 

implicit bias to the 

Lehmann Court’s 

determination, it can be 

concluded that even 

though an implicit bias is 

“unintentional” or 

“involuntary,” such bias 

can still be considered 

discriminatory under the 

New Jersey Law Against 

Discrimination because 

the LAD is not an intent-

based statute. 

Additionally, as further 

demonstrated in 

Lehmann, an employee’s 

discriminatory implicit 

bias toward another can 

cause an employer to 

become vicariously liable 

under the LAD. 



The LAD is not a fault-or intent-based 

statute. A plaintiff need not show that the 

employer intentionally discriminated or 

harassed her, or intended to create a hos-

tile work environment. The purpose of the 

LAD is to eradicate discrimination, 

whether intentional or unintentional. 

Although unintentional discrimination is 

perhaps less morally blameworthy than 

intentional discrimination it is not neces-

sarily less harmful in his effects, and it is at 

the effects of discrimination that the LAD 

is aimed.17 

 

In applying the concept of implicit 

bias to the Lehmann Court’s determina-

tion, it can be concluded that even 

though an implicit bias is “unintention-

al” or “involuntary,” such bias can still be 

considered discriminatory under the 

New Jersey Law Against Discrimination 

because the LAD is not an intent-based 

statute. Additionally, as further demon-

strated in Lehmann, an employee’s dis-

criminatory implicit bias toward another 

can cause an employer to become vicari-

ously liable under the LAD.  

In Cutler v. Dorn, the New Jersey 

Supreme Court was tasked with deter-

mining whether comments that stereo-

typed persons of Jewish ancestry 

occurred because of Cutler’s particular 

ancestry and religion, thus constituted 

harassment. The Court concluded that 

such stereotypic comments were not 

accidents and were aimed to have an 

effect on their listener, and their listener 

was known as a person of Jewish faith 

and ancestry.18 Although the Court did 

not use the term “implicit bias,” it was 

concluded that stereotyping (discussed 

supra as a form of implicit bias) was con-

sidered harassment/hostile work envi-

ronment under the NJLAD.  

Not only should an employer be aware 

of implicit bias in connection with vicar-

ious liability and actions of employees, 

but an employer should also be aware of 

its presence when hiring, promoting, 

evaluating and terminating an employee. 

Such notion is demonstrated in the Unit-

ed States Supreme Court case of Phillips v. 

Martin Marietta Corp., where the plaintiff, 

a female job applicant, instituted an 

action against an employer under Title 

VII of the Civil Rights Act of 1964 alleging 

that she had been denied employment 

because of her sex. In Phillips, the United 

States Supreme Court held that stereo-

types about the child-care obligations of 

women are a form of gender discrimina-

tion.19 The Court stated:  

 

By adding the prohibition against job dis-

crimination based on sex to the 1964 Civil 

Rights Act Congress intended to prevent 

employers from refusing to ‘hire an indi-

vidual based on stereotyped characteriza-

tions of the sexes.’ Even characterizations 

of proper domestic roles of the sexes were 

not to serve as predicates for restricting 

employment opportunity. (Emphasis 

added).20 

 

As demonstrated above, implicit bias 

has permeated judicial decision-making 

and will continue to be a focus of courts 

after State v. Scott.  

AI, Bias and Employers  
On Jan. 10, the Equal Employment 

Opportunity Commission published its 

draft Strategic Enforcement Plan, which 

includes updates that take into account 

employers increasing use of automated 

systems, including artificial intelligence 

or machine learning, to target job adver-

tisements, recruit applicants, and make 

or assist in hiring decisions.21 The SEP 

builds upon the previous SEP adopted in 

2018, which added “emerging and devel-

oping issues,” such as AI bias.22 In Octo-

ber 2021, the EEOC launched its initia-

tive to ensure that AI and other emerging 

tools used in hiring and other employ-

ment decisions comply with federal civil 
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Not only should an 

employer be aware of 

implicit bias in connection 

with vicarious liability and 

actions of employees, but 

an employer should also 

be aware of its presence 

when hiring, promoting, 

evaluating and 

terminating an employee. 

Such notion is 

demonstrated in the 

United States Supreme 

Court case of Phillips v. 

Martin Marietta Corp., 

where the plaintiff, a 

female job applicant, 

instituted an action 

against an employer 

under Title VII of the Civil 

Rights Act of 1964 

alleging that she had been 

denied employment 

because of her sex. 



rights laws. EEOC Chair Charlotte A. Bur-

rows stated:  

 

Bias in employment arising from the use 

of algorithms and AI falls squarely within 

the Commission’s priority to address sys-

temic discrimination. While the technolo-

gy may be evolving, anti-discrimination 

laws still apply. The EEOC will address 

workplace bias that violates federal civil 

rights laws regardless of the form it takes, 

and the agency is committed to helping 

employers understand how to benefit 

from these new technologies while also 

complying with employment laws.23 

 

While the EEOC’s focus on employ-

ment bias, including implicit bias, is 

based on the federal level, individual 

states, such as New York, have also 

issued guidance on automatic employ-

ment decision tools. On April 6, the 

New York City Department of Con-

sumer and Workers Protection issued a 

final rule to provide guidance regarding 

the city’s Automatic Employment Deci-

sion Tool. The final rule came after the 

New York City Council enacted an ordi-

nance which took effect on Jan. 1 ban-

ning AI in employment decisions unless 

the technology has been subject to an 

independent bias audit within a year of 

use.24 The final rule defines an AEDT as 

any tool that applies artificial intelli-

gence to “substantially assist or replace 

discretionary decision making” of an 

employer, such that it does any of the 

following: scores, classifies or ranks job 

applicants or employees based on only 

one factor; gives more weight to simpli-

fied output as one set of criteria; or uses 

a simplified output to overrule conclu-

sions derived from human decision-

making or other factors.25 

Accordingly, an employer cannot use 

an AEDT unless the tool was subject to a 

bias audit within the last year to ensure 

that the AEDT does not disparately 

impact a particular group.26 The final rule 

also has a notice requirement which 

requires employers to inform applicants 

and employees of the use of the AEDT 

and the process of requesting an alterna-

tive selection process or reasonable 

accommodation.27 The DCWP announced 

that it will begin enforcement of the 

AEDT law and final rule on July 5.28 

In addition to New York, a bill has 

been introduced in the New Jersey 

Assembly that would impose new obliga-

tions on employers with the use of AI in 

the hiring process. At present, the bill 

remains in committee. It was approved 

by the Assembly Labor Committee and 

referred to the Innovation and Technolo-

gy Committee.29 

As a takeaway, it is important for 

employers who use software to assist in 

the hiring process and other employ-

ment related decisions to consult with 

their venders to determine whether their 

AI tools are subject to the AEDT law and 

final rule. If so, it is important for 

employers to ensure that such venders 

complete the bias audit by the applicable 

enforcement date(s) to eliminate the 

potential bias in such tools.  

What Can Employers Do?  
In light of the State v. Scott decision 

and its impact, employers should take 

additional steps to ensure that the work-

place is free of bias, including implicit 

bias, and discrimination. On Aug. 4, 

2021, the EEOC launched Diversity, 

Equity and Inclusion workshops through 

the EEO Training Institute to help 

employers understand, prevent and cor-

rect discrimination in the workplace.30 

In addition to attending EEOC train-

ing sessions, it is important for employers 

and employees to attend state-specific 

anti-harassment/anti-discrimination 

training conducted by seasoned employ-

ment counsel of the employer’s home 

state as a best practice. It is important for 

both employers and employees to under-

stand and acknowledge the types of dis-

crimination and how they can be preva-

lent in the workplace. With regard to 

implicit bias, it is essential for employers 

and employees to define and acknowl-

edge implicit bias; recognize different 

types of implicit bias; and understand the 

impact of implicit bias in order to protect 

employees in the workplace. Employers 

should further familiarize themselves 

with how bias can play a role in hiring, 

terminating, promoting, evaluating and 

demoting. Employers should consult 

with counsel for further assistance and 

guidance on appropriate training(s). n 
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