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PRESIDENT’S PERSPECTIVE 
JERALYN L. LAWRENCE

Ethics and professional 
responsibility are key 
underpinnings of the legal 
profession.  

I recently had the pleasure of wel-

coming the newest 1L students at 

the state’s law schools. At each orien-

tation ceremony, I had the opportu-

nity to share with them thoughts on the significance of 

becoming an attorney and that being a lawyer means being 

held to a higher standard. Our knowledge and skills are spe-

cial—we have a unique set of tools and we must do everything 

we can to ensure the public, who turns to us for help, has faith 

that we will handle their matters with skill and a high level of 

attention to ethical guidelines.  

These qualities and set of principles are at the heart of the 

justice system. As the New Jersey Commission on Professional-

ism in the Law puts it: “The conduct of lawyers and judges 

should be characterized at all times by professional integrity, 

personal courtesy and absence of bias in the fullest sense of 

those terms.”  

The NJSBA knows how important these ideals are and also 

knows that sometimes it is necessary to get some help with 

practice-related issues, such as trust accounting and other top-

ics that aren’t necessarily taught in law school. That’s why we 

have devoted considerable amicus efforts on these topics and 

created resources, including continuing legal education pro-

grams, free member webinars from PracticeHQ and a new 

online resource center with information gathered from 

around the legal community that can be found at njsba.com.  

We have seen firsthand how disastrous it can be for attor-

neys who end up facing ethics violations because they didn’t 

understand or follow the rules for handling client funds. In 

New Jersey, any activity found to be knowing misappropria-

tion leads to disbarment. While it is certainly appropriate 

when attorneys knowingly steal from clients, that level of 

punishment is sometimes imposed in cases where arguably 

any misappropriation was due to inattentive, sloppy or negli-

gent recordkeeping—or even by simply making mistakes with 

client funds. Those were the kinds of issues at the center of two 

recent cases, In the Matter of Dionne Larrel Wade An Attorney at 

Law and In the Matter of Joseph Cicala. Both of these attorneys 

have been disbarred. 

The duration of disbarment is now being studied and the 

Association is actively advocating for a change to the rules to 

allow a path to reinstatement, as is the practice in almost every 

other state in the country.  

Here is some critical advice to anyone who might be facing 

an ethics charge or a random audit: 

Get a lawyer. 

Immediately. 

You must cooperate with the investigation or audit, but do 

not do it alone.  

We are a profession of problem solvers. So it is our natural 

instinct to try to resolve a problem or issue with our practice on 

Let’s Work Together to Navigate  
Our Professional Responsibilities 

In New Jersey, any activity found to be knowing misappropriation leads to disbarment. While it 
is certainly appropriate when attorneys knowingly steal from clients, that level of punishment is 
sometimes imposed in cases where arguably any misappropriation was due to inattentive, 
sloppy or negligent recordkeeping—or even by simply making mistakes with client funds.

Continued on page 7



1947 Constitution Stands  
the Test of Time 

By John C. Connell and Robert F. Williams 

It does not seem like 25 years since the publication of our 1997 special New 

Jersey Lawyer issue commemorating the 50th anniversary of our state con-

stitution. But 2022 does mark the 75th anniversary of that fundamental 

document. 

We believe that our 1947 Constitution has stood the test of time. It has been 

improved through some important amendments, a few of which are covered in this 

issue. Further, its existing provisions have continued to be interpreted by our New 

Jersey Supreme Court as new issues arise. We cover some of those matters as well. 

Much has changed, however, in the last quarter century of American state con-

stitutional law. There is a much greater awareness by the public, interest groups, 

politicians, judges, and lawyers of state constitutions and their interpretation by 

state supreme courts than there was in 1997. Some of this is attributable to the hot-

button marriage equality movement, which stimulated controversial constitution-

al amendment referenda and state supreme decisions leading up to the United 

States Supreme Court’s definitive ruling. More recently, that Court’s abortion deci-

sion “returning the matter to the states” has cast a very bright spotlight on state 

constitutions. 

In this edition, we are privileged to offer erudite commentary by some of the 

leading legal practitioners in New Jersey on matters relating to our state constitu-

tion. We begin with New Jersey Chief Justice Stuart Rabner discussing what makes 

for a persuasive oral argument, particularly before the Supreme Court, with his tips 

for appellate advocacy. Next is Linda Wharton, who explains the bedrock impor-

tance of our state constitution in protecting women’s reproductive health choices. 

Anthony Fassano and John C. Connell summarize the historical context of New Jer-

sey’s constitutional amendment legalizing cannabis use as well as its confrontation 
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with potential federal enforcement.  

Bruce Rosen and Brittany Burns  

recount the development of free speech 

rights on private property uniquely 

founded on state constitutional princi-

ples. Robert F. Williams offers a reprint of 

his 1997 article, “From Ridicule to 

Respect” with an updated epilogue, echo-

ing the continuing vitality of state consti-

tutional jurisprudence. Connell cata-

logues each of our state constitutional 

amendments over the last 25 years, cover-

ing policy as well as governance issues.  

Edward Hartnett offers a clarion exe-

gesis of the legal complexities of redis-

tricting under our state constitutional 

requisites. Alan Zegas tracks the case law 

developing in the wake of our ground-

breaking constitutional amendment 

concerning bail reform. Hon. Gary K. 

Wolinetz and Bruce D. Greenberg 

explore the somewhat shifting sands of 

the right to a jury trial under the New Jer-

sey Constitution. Ronald Chen acts as a 

scholarly guide through the murky con-

stitutional morass of the intersection of 

actions in lieu of prerogatives writs and 

administrative actions.  

Hon. Peter Buchsbaum draws on his 

considerable expertise to highlight the 

growth of the Mt. Laurel doctrine 

required under the New Jersey Constitu-

tion. Then, Steve Richman takes a com-

pletely different tack, treating not an 

existing state constitutional provision, 

but exploring the possibility of a new 

amendment concerning firearms regula-

tion premised on state constitutional 

guarantees of public safety, a proposal 

that should be keenly noted by our New 

Jersey Legislature. 

Finally, Judge Buchsbaum highlights 

a resource for lawyers, political figures, 

and the general public with a review of 

“New Jersey State Constitution,” a book 

that provides a look at the state constitu-

tion’s origin story, its evolution, and an 

analysis of its impact. 

Our state constitution is the highest 

form of law in our state. It affects a wide 

range of our citizens’ and clients’ activi-

ties—many more than the federal Con-

stitution. It is actually fairly accessible for 

our clients and ourselves. Yet it remains 

much less understood than the federal 

document. We will continue to address 

this paradox in these pages. n

our own. The reflex to try to explain the 

way through it is ingrained in us. Don’t 

do it. Remember—this, like any part of 

the legal system, is an adversarial process 

and you should absolutely retain counsel.  

Doing so isn’t a reflection of guilt or 

wrongdoing. We never encourage friends 

to represent themselves pro se in any mat-

ter, certainly one that could lead to the 

end of their livelihood. Rather, seeking 

counsel is the ethical approach to any 

ethics investigation. An attorney who 

handles these kinds of matters has a spe-

cial expertise that most of us do not pos-

sess. Having an attorney can also help 

neutralize emotions in stressful inter-

views and document review sessions. 

Furthermore, an experienced practition-

er can help make the entire process 

smoother, including for representatives 

of the ethics system.  

My Putting Lawyers First Task Force is 

actively examining ways to improve the 

lives of lawyers, and that means gathering 

information concerning the ethics and 

fee arbitration systems. It is collecting 

information from NJSBA members 

regarding positive experiences with 

either system, as well as areas in which 

they can be improved. We would like to 

propose solutions and changes to areas in 

the law that need to be fixed.  

Any member who has had involve-

ment with them as a respondent, investi-

gator, attorney for respondent, or in 

any other way, should share feedback 

with Task Force Chairs Matheu D. Nunn 

at MNunn@einhornlawyers.com, and 

Robin Bogan at rcb@pbfamlaw.com. n

PRESIDENT’S PERSPECTIVE 
Continued from page 5
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WORKING WELL 
De-Stress, Decompress and Recharge! 
By Lori Ann Buza 
NJSBA Lawyer Well-Being Committee Chair 
KSBranigan Law 

After a long day of practicing law—in the courtroom, confer-

ence room, or even Zoom room—it is essential we recharge for 

the next one! It starts with the ability to wind down and decom-

press. But how? 

It is important we figure out our best way of obtaining solid 

rest days. Most attorneys bring their work home with them and 

continue to think about the stresses of their day long into the 

night and while trying to go to bed. Instead, try to “compartmen-

talize your stress” by packing it away in your metaphorical brief-

case before winding down each evening—put the case outside 

your bedroom door! Understand that your “briefcase of stress” 

will be waiting for you when you wake. Give yourself permission 

to let go of the contents that weighs on you—just for the night. 

And every night! 

Some tips for winding down and getting a good night’s sleep: 

 

• Pick the same bedtime each day (or as close as possible, 

including weekends).  

• Avoid stimulants such as caffeine, alcohol, and sugar after 5 

p.m. Indeed, those with an overall good diet reportedly have 

better sleep. 

• Try to exercise each day because by the evening, your body 

will feel more tired. It’s best to exercise in the morning, as late 

exercise can rev you up. 

• Try to go on a leisurely walk after dinner. Breathe the fresh air 

outside. 

• Shut off your TV, phone, or other screens for a few hours 

before bed to avoid the blue light, which can trigger your 

body into thinking it is daytime. 

• Read or play soft music to relax. You may try to listen to 

“soundscapes” such as ocean sounds, waterfalls, and rain 

while going to bed.  

• Meditate and/or do breathing exercises at bedtime. Try guided 

meditations while lying in bed that focus on softening the 

muscles of the body.   

• Make sure your bed and pillows are comfortable and support-

ive, and keep the temperature in your room on the cooler side. 

Also, make sure you block out light whether with blackout 

blinds or curtains and/or wearing an eye mask. 

• Feel grateful for the day you had. Write in your gratitude jour-

nal! Smile, close your eyes and drift into the peace you earned 

after that long hard day. 

 

When you wake, you can retrieve your “briefcase of stress” out-

side your door, but now with a refreshed and recharged strength 

to lighten it. In time, that it should feel lighter and lighter! n

PRACTICE TIPS





TIPS ON 
APPELLATE 
ADVOCACY  
By Chief Justice Stuart Rabner 
Editor’s note: This article was adapted from remarks Chief Justice Rabner delivered at a June 

New Jersey Institute for Continuing Legal Education seminar on multicounty and multidis-

trict litigation. It has been lightly edited.  

 

P
erhaps the highest compliment that a fine advocate can receive after 

crafting an excellent brief or presenting a gifted oral argument is to see 

that they’ve persuaded the bench or moved a judge’s thinking 

through skillful advocacy. I’m grateful to the countless attorneys who 

have appeared before the Supreme Court and taught my colleagues 

and me, time and again.  
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eighth chief justice to lead the New Jersey 
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With that in mind, let’s talk about 

what makes for persuasive oral advocacy, 

particularly before the Supreme Court. I 

can’t promise to raise novel concepts—

maybe just a slightly different perspec-

tive. 

Let’s begin with a question that may 

be in the back of your mind: “Does oral 

argument really matter?” The answer is 

most definitely, “yes.” Judges, of course, 

take to the bench having read your mate-

rials and prepared for argument, and 

they do have a tentative view of the 

issues. At the Supreme Court level, 

though, the Justices don’t discuss the 

case together before oral argument. We 

don’t do so until conference, which takes 

place a week later.  

It’s fair to say that no one on the 

Court comes to oral argument with a 

closed mind. But even in cases where 

someone has a strong inclination before 

an argument, the strength and persua-

siveness of a presentation can and does 

make a difference. I’ve heard Justices say 

many a time, “I went into argument lean-

ing one way and left with a different 

view.” That happened to me in a case just 

a few weeks ago. All of which begs the 

question, how does an advocate accom-

plish that result? What makes for a more 

effective oral argument?  

How to Prepare—Always Ask ‘Why Did 
the Court Take This Case?’  

Let’s focus on a few thoughts—first, 

the preparation stage, and then the pres-

entation in court. As to preparation, 

there’s no need to dwell on the obvious. 

The best advocates, of course, know their 

case and know the record. They’ve read 

the transcripts and organized them in an 

accessible way, and they know the law. 

That comes from old-fashioned hard 

work for which there is no substitute. It 

also gives one the confidence to handle 

any curveballs during oral argument.  

Strong advocates gather and have key 

documents at their fingertips during an 

argument—not just an outline or a note 

card but critical parts of the record like 

an affidavit, a contract, or the text of a 

statute or regulation. I get nervous when 

a case turns on the language of a statute 

and an advocate walks up to the podium 

with nothing in hand, not even a copy of 

the law. That’s either a sign of superhu-

man memory, which some have, or 

something a bit more worrisome.  

The second point is a bit less obvious. 

As you get into the intricacies of your 

case, and you prepare and master the 

record and case law, step back and ask 

this question: “Why did the Court take 

this case?” 

As you know, the Supreme Court has a 

discretionary docket for the most part. 

We select cases from well over 1,000 cert 

petitions and motions for leave to appeal 

each year. So ask yourself, “Why this 

one?” 

The answer may not be readily appar-

ent, but the exercise is important 

nonetheless. Most often, the Court is 

thinking about a legal issue the case rais-

es in the context of an area of law. The 

Justices are concerned about the impact 

of a decision and how to provide guid-

ance not simply for your case but others 

as well. So prepare for these questions: 

“What rule of law do you propose to 

resolve this and related cases?” “What 

principled rule do you suggest for this 

area of law?” 

“My client is right and should win” is 

not the right answer. We do hear that 

from time to time. It’s refreshingly hon-

est but not all that helpful.  

Next, think about how to structure the 

argument on several levels. I recall being 

taught to think of points in an argument 

as links in a chain that can be taken apart 

when questions are posed, and later put 

back together. Think about how to order 

those links in a smart way and examine 

all the arguments with the aim of per-

suading the Court and prevailing.  

For example, if you have a strong pro-

cedural argument—“the other side 

waived a claim in a written agreement”—

there’s nothing wrong with stressing 

that point at the outset even if you think 

it’s not the most exciting issue. Or if an 

argument depends on enforcing the 

plainly written words of the statute, it’s 

better to start there than with a rousing 

constitutional claim that would require 

expanding the interpretation of a clause 

in the State Constitution. Under tradi-

tional standards in the case law, the 

Court will not reach the constitutional 

argument unless it has to.  

As you go through the different links 

in your argument, recognize the 

strengths and weaknesses of the case and 

weave them into oral argument as you 

would in your brief. That way the Court 

does not hear about a weakness from 

your adversary first, which might under-

mine your credibility. Plus you have a 

chance to mitigate the weakness.  

On that same subject, think about 

concessions or fallback arguments as you 

prepare, just in case things don’t proceed 

as you hope. It’s better not to wait for the 

crucible of oral argument to develop 

those positions.  

It’s also a good idea to write out a list 

of a few things you feel you must address. 

Consider writing four or five words on an 

index card and nothing more.  

Look at the card as you get near the 

end of oral argument or if you’re asked 

whether you have anything to add. At 

that point, it’s all right to take two min-

utes and raise an important new point.  

If you can, try to run through your 

argument aloud in advance. Ask col-

leagues to read the materials and pose 

questions at a mock oral argument. A 

simple alternative is to watch an oral 

argument. They are all archived and are 

available online through the Judiciary’s 

website. There’s always something to 

learn—a technique from the very best 

advocates that you might adopt, or 

something best to avoid, or simply a feel 

for how the Court approaches oral argu-

ment in general.  

One last point before you step up to 
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the podium. After hours of painstaking 

preparation pretrial, at trial, and during 

the appellate phases of a case, push back 

the temptation to add an entirely new 

argument you thought of in the shower 

the morning of oral argument. At the 

very least, bounce the argument off 

someone else because there may be a 

good reason why it’s gone undiscovered 

for so long.  

Making Your Best Case in Court  
Let’s turn to the actual presentation in 

court. For context, it may help to under-

stand how the Justices prepare for and 

approach oral argument. In a typical 

year, the Court hears six to eight cases in 

a two-day sitting. For each case, there’s a 

good deal of material: the opinions of the 

trial and appellate courts; the briefs of 

the parties and amici; a bench memo 

that a single law clerk prepares for all the 

Justices, which can range from 40 to 140 

pages; and, the record, of course, which 

can easily comprise 100 or 1,000 pages 

per case.  

On top of that, the Justices are reading 

cert petitions and memos as well as disci-

plinary matters, and they have the 

responsibility to write opinions from 

prior sets of arguments. I tell you that so 

you can appreciate the limitations the 

Justices face and recognize competing 

demands, which make it hard to read the 

entire case file in each matter before oral 

argument.  

So how do you focus a judge in the 

right direction? Don’t underestimate the 

importance of a preliminary statement 

in a brief and an opening statement at 

oral argument. The Supreme Court offers 

advocates five uninterrupted minutes of 

argument at the outset. Take it, or take a 

part of it, and use the time to outline 

your case—not for flowery rhetoric. The 

best lawyers don’t start with a flashy, dra-

matic opening. Instead, they begin with, 

“Here are four points I hope to cover. 

They are ‘one, two,’” and so on. In a nut-

shell, counsel explain where the Appel-

late Division went wrong, or got it right, 

and why their side should prevail.  

Why take that approach? Because you 

don’t need to spend five minutes on pro-

cedural history, or facts the Court is 

familiar with, or a quote from Shake-

speare. You may well lose the attention of 

the Court if that’s where you start. It’s 

better to simply say, up front, which 

arguments you are pressing and why. 

That helps the Court see the full struc-

ture on which you hope to hang different 

ornaments. And, on a practical level, it 

tells the Justices to allot time to address 

the third point you mentioned at the 

outset, as the argument proceeds.  

That may sound a bit pedestrian, but 

it needn’t be. You can certainly highlight 

key facts as you stress the importance of 

your case and work them into the first 

five minutes. You can demonstrate a bit 

of passion as you present core arguments. 

As you do that, try to offer a concise and 

persuasive roadmap for the vital issues. 

Then jump into the argument itself. 

Again, start with your strongest, most 

important points. You have the Court’s 

attention and don’t want to squander it. 

That means it’s all right to rest on the 

brief for a collateral or weak point that 

would logically come first. 

Please keep in mind what we all 

learned in grammar school, which 

applies to oral advocacy as well. Speak 

clearly, speak loudly, and speak slowly 

enough to be heard and understood. Try 

to make eye contact with the Court. 

Because even the finest of lawyers can be 

nervous at the outset, try to commit to 

memory a few thoughts, which will 

enable you to begin the argument with 

confidence. 

Please don’t try to read—for a simple 

reason: It is difficult to listen to someone 

who is reading text, sentence after sen-

tence, from a written document, unless 

they’re a really good reader. It’s better to 

work off an outline even if that means 

you’ll stumble at points. That’s only 

human.  

Also, try not to read case citations that 

are in your brief; we can readily find 

them. On the flip side, it’s helpful to 

hammer home the citation to a page in a 

lengthy appendix for a point that’s criti-

cally important to your side. That will 

help and also encourage the Justice to 

look up the point afterward.  

Please speak plainly. A good example 

comes from two briefs I read a while ago, 

which both said, “the foregoing makes 

pellucidly clear....” I had to read the pas-

sages twice. If you want to be clear, don’t 

use opaque language.  

Be yourself. It’s tempting to take on the 

persona of an impressive, forceful lawyer 

you’ve watched, or a dramatic actor you 

thought had a persuasive manner. That 

usually doesn’t work. You can bring con-

viction, passion, thoughtfulness, and 

courtesy into an argument in your own 

voice—with one exception. As retired 

Judge Mel Kracov was fond of saying, “Be 

yourself, unless you’re a bit of a jerk, in 

which case you want to be someone else.” 

In any event, no argument is 

advanced with name-calling or attacking 

an adversary, even if they’ve attacked you 

first. You will never regret taking the high 

road in both written and oral presenta-

tions, and you’ll earn the respect of the 

Court by doing so.  

The finest advocates are able to have a 

conversation with the Court in a respect-

ful way, which is easier said than done. 

That means you should listen carefully to 

questions that are posed, try to answer 

them, and try not to argue with the ques-

tion. You can preserve a position by say-

ing “that’s not this case” and then 

answer the question directly.  

Please don’t get frustrated or deflated 

by a question or an interruption because 

questions can reveal a number of helpful 

things you can use to your advantage. A 

question can be a sign of something trou-

bling a Justice. So explain why the issue is 

not a real concern and, better still, try to 

politely talk the Justice out of a problem-

atic idea.  
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It’s possible the Justices are talking to 

one another through their questions. 

Remember, we haven’t discussed the case 

for a very long time since we voted to 

grant certification or a motion for leave 

to appeal months before. Get into the 

conversation that’s taking place in front 

of you and press your point. It’s always 

possible that a question is a friendly 

question; embrace it, grab onto that life-

line, and run with it. And sometimes a 

question is just a question. Don’t overan-

alyze it; just try to respond and then 

return to another link in your argument.  

Here’s where it’s important to think 

about making concessions and turning 

to a fallback position. If you’re getting 

repeated questions from multiple Jus-

tices that suggest they’re not buying your 

argument, it is not a sign of weakness to 

concede a tangential point. That 

enhances your credibility with the 

Court. Have in mind, as well, that the 

Justices may be thinking about the next 

case in this area, not yours. At this point, 

you have to exercise judgment and 

decide whether to present an alternative 

position—the fallback position you 

thought about in advance—because if 

you stand firmly on an all-or-nothing 

position, as sometimes you must, you 

may come away with nothing.  

With that in mind, try to keep the 

Court focused on the big picture. You can 

vigorously believe there’s been no error 

in the case yet also explain that, if there 

was an error, it was harmless. Or perhaps 

you should stress the standard of review 

and hammer away that your adversary 

must show the error was clearly capable 

of producing an unjust result, because 

counsel didn’t object at the trial level.  

Summarizing Your Argument and 
Rebuttal Tactics 

Let’s talk a bit about the end of an 

argument. You may be pressed by the 

Court to close out your argument 

because of timing. Have in mind a sen-

tence or two to wrap up and remind the 

Court of the relief you seek. That’s the 

right time to look at your index card and 

ask for two minutes to discuss the third 

point you promised to cover. Please don’t 

expect that the Court will entertain 

another 10 to 15 minutes on the point, 

but we would likely be open to hear a few 

minutes more.  

On to rebuttal, which is an art. Get in, 

make your point, and get out, just as you 

would with a redirect examination of a 

witness. Don’t save up beautiful rhetoric 

to read at the end. Don’t turn to a pre-

pared two-minute speech. That’s not the 

last thing you want to leave the Court.  

Also, please think about timing. The 

Court, as many of you know, doesn’t 

look at red or yellow lights; we are quite 

generous with time and often exceed the 

amount of time counsel requested for 

oral argument. But after a two-hour oral 

argument and more cases to follow, we 

typically don’t have time to hear more 

than three to five minutes on rebuttal. 

The wisest advocates will sometimes say 

with confidence, “I have nothing to add. 

Thank you.” That can convey a very 

strong message in its own right. 

The Role of Amici 
A few words about amici and oral 

argument. We welcome amicus briefs and 

argument. Many times, the most helpful 

advocates in the courtroom are amici 

because they don’t enter a case solely to 

see a client win—not that there’s any-

thing wrong with that. They suggest a 

principled rule of law to apply across an 

array of cases, which is what we hope to 

hear from amici. The best amici are pre-

pared to make a crisp presentation, jump 

into the core points of concern to the 

Court, and propose an approach that 

addresses a body of cases with an eye 

toward the broader consequences of a 

decision.  

Does Oral Argument Matter? 
Absolutely  

Let’s return to where we began and ask 

again, “Does oral argument matter?” My 

colleagues and I regularly go back to 

recordings of oral argument. We do so 

days before conference and cite parts of 

arguments when we discuss cases the fol-

lowing week. For cases in which I write 

an opinion, I always listen to the entire 

oral argument again, and I know that’s 

true of other Justices.  

Oral argument matters in other ways 

as well. We all know that we may not win 

no matter how well we prepare. In fact, 

counsel may even lose to an unskilled 

advocate. I’m reminded of a case that 

involved the interpretation of a criminal 

statute and, more specifically, how to cal-

culate the number of prior convictions 

after the statute had been altered. Each 

prior conviction could lead to an 

enhanced penalty, so there was a ques-

tion about whether prior convictions 

under the old statute could count toward 

sentencing for a recent offense under the 

new law.  

The statute related to prostitution 

offenses, and the advocate who appeared 

for the defense represented herself. She 

made a cogent argument. And despite 

very fine lawyering on the other side, she 

prevailed, as she should have, because 

the law was on her side.  

I imagine her adversary didn’t feel 

good about losing, but the outcome was-

n’t a reflection of the attorney in the 

case. It reflected fealty to the law, which 

is precisely what we want to see in a sys-

tem of justice.  

One final point. Have in mind that 

you can “win” even if you lose on the 

merits. If you argue with skill and persua-

sive force, if your written and oral presen-

tations reveal professionalism and 

integrity, that will leave a lasting impres-

sion and serve you well the next time you 

appear in court. You’ll build a reputation 

for excellence regardless of the outcome 

in a particular case. And I guarantee the 

Justices will look forward to seeing and 

hearing from you when you next appear 

before the Court. n
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How New Jersey Protects 
Access to Abortion in the 
Aftermath of Dobbs  
By Linda J. Wharton 

I
n its controversial and widely criticized ruling in Dobbs v. Jackson Women’s 

Health Organization1 the United States Supreme Court withdrew federal con-

stitutional protection for the right to abortion that had been in place for 

nearly five decades. The Court did so by overruling its prior landmark deci-

sions in both Roe v. Wade2 and Planned Parenthood v. Casey.3 State constitu-

tions and statutes are now the primary sources of protection for abortion 

rights in the United States. Fortunately, New Jersey is among a minority of states4 that 

has a long and distinctive history of protecting access to abortion more strongly than 

the protections afforded under the federal constitution, exceeding the scope of pro-

tections that were in place under federal law even prior to Dobbs. Consequently, in the 
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aftermath of Dobbs, the right to termi-

nate a pregnancy remains well-protected 

in New Jersey via both long-standing 

interpretations of the New Jersey Consti-

tution by our state Supreme Court as well 

as the newly enacted Freedom of Repro-

ductive Choice Act and other recent 

measures. Still, policymakers can do 

more to expand access to abortion and 

enhance protections for reproductive 

health care providers and those seeking 

abortion in New Jersey. 

Protection under the New Jersey 
Constitution 

In its ground-breaking 1982 decision 

in Right to Choose v. Byrne,5 the New Jersey 

Supreme Court invalidated a state statute 

that restricted state Medicaid funds to 

abortions needed to preserve the life, but 

not the health, of the pregnant person. 

The Court held that New Jersey’s Medi-

caid statute violated the right of preg-

nant persons to equal protection under 

the New Jersey Constitution. Two years 

earlier, in Harris v. McRae,6 the United 

States Supreme Court considered a simi-

lar restriction on use of federal Medicaid 

funds for abortion in the Hyde Amend-

ment and found no violation of the fed-

eral Constitution.  

The New Jersey Supreme Court began 

its opinion by noting the unique role of 

it and other state high courts in the feder-

alist system as independent interpreters 

of state constitutions, which are “sepa-

rate sources of individual freedoms“ and 

may provide more expansive protection 

of individual liberties than the United 

States Constitution.”7 The Court empha-

sized that “in more expansive language” 

than that of the federal Constitution, the 

New Jersey Constitution “by declaring 

the right to life, liberty and the pursuit of 

safety and happiness,…protects the right 

of privacy….”8 Moreover, in a long line of 

cases, the Court had found that the right 

of privacy extended to a variety of areas, 

including “an individual’s personal right 

to control her own body.”9 The Court 

explicitly recognized that “[t]he right to 

choose whether to have an abortion …is 

a fundamental right of all pregnant 

women.”10  

Employing a traditional two-tiered 

equal protection analysis developed by 

the United States Supreme Court in cases 

under the federal Constitution, the 

Court reasoned that that the state’s 

asserted interest in protecting potential 

life was not sufficiently compelling to 

justify New Jersey’s interference with the 

fundamental right to choose whether to 

have an abortion under strict scrutiny 

review.11 The Court further reasoned that 

under a balancing test employed in ana-

lyzing equal protections claims under 

the state Constitution, the government 

had not sufficiently justified its interfer-

ence with the right to choose abortion by 

demonstrating a “greater ‘public need’ 

than is traditionally required in constru-

ing the federal constitution,” given that 

the statute put the health of the preg-

nant person at risk.12 On this basis, the 

Court held that the state was required to 

fund “those abortions medically neces-

sary to preserve the life or health of the 

woman.”13  

Nearly two decades later in Planned 

Parenthood of Central New Jersey v. 

Farmer,14 the New Jersey Supreme Court 

relied heavily upon its expansive analysis 

of state equality guarantees in Right to 

Choose when it held that the state’s 

Parental Notification for Abortion Act 

(Act) violated the right to equal protec-

tion under the state constitution. As in 

Right to Choose, the Court emphasized 

that although the United States Supreme 

Court had upheld both parental consent 

and parental notice requirements for 

minors seeking abortion under the feder-

al Constitution,15 the language of Article 

I, paragraph 1 of the New Jersey Consti-

tution offers more expansive protection 

than the federal Constitution, incorpo-

rating within its protection “the right of 

privacy and its concomitant rights, 

including the right to make certain fun-

damental choices.”16 The Court applied 

the Right to Choose balancing test to 

determine if the Act’s differential treat-

ment of young people who seek abortion 

and those who carry a pregnancy to term 

unfairly burdened young people seeking 

abortion in violation of the state Consti-

tution’s guarantee of equal protection.17 

The Court catalogued the considerable 

burdens imposed on a minor seeking 

abortion by that the Act’s requirement 

that they either tell a parent of her deci-

sion to have an abortion or, alternatively, 

obtain a judicial waiver that allows them 

to bypass the parental notification 

requirement.18 Both the notice require-

ment and the bypass mechanism signifi-

cantly burdened young people seeking 

abortion by threatening their health and 

potentially “operat[ing] as a functional 

bar to a minor’s exercise of her constitu-

tional right to make her own reproduc-

tive decisions.”19 In contrast, the Court 

found that the state had “ failed utterly” 

to show that it had any significant inter-

est to justify these burdens.20 Indeed, the 

law was “difficult to justify,” given that 

New Jersey permitted minors to make 

health care decisions during pregnancy, 

including whether to undergo a caesare-

an section, a more difficult procedure 

than abortion.21 Moreover, “the state has 

recognized a minor’s maturity in matters 

related to her sexuality, reproductive 

decisions, substance-abuse treatment 

and placing her children for adoption.”22  

The Freedom of Reproductive Choice 
Act and related measures 

New Jersey’s strong constitutional pro-

tection for abortion has provided a solid 

foundation for statutory reform. In the 

months before the United States Supreme 

Court’s decision in Dobbs, with an 

increasingly conservative United States 

Supreme Court poised to overturn law-

standing federal abortion precedent, the 

New Jersey Legislature solidified the pro-

tections set forth in Right to Choose and 

Planned Parenthood of Central New Jersey 
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by passing a state law that codified them. 

The Freedom of Reproductive Choice 

Act,23 signed by Gov. Phil Murphy on Jan. 

13, 2022, and effective on that same date, 

broadly protects abortion and other 

reproductive health care: 

 

Every individual present in the State, 

including, but not limited to, an individual 

who is under State control or supervision, 

shall have the fundamental right to: 

choose or refuse contraception or sterili-

zation; and choose whether to carry a 

pregnancy, to give birth, or to terminate a 

pregnancy…. Any law, rule, regulation, 

ordinance, or order, in effect on or adopt-

ed after the effective date of this act, that 

is determined to have the effect of limiting 

the constitutional right to freedom of 

reproductive choice and that does not 

conform with the provisions and the 

express or implied purposes of this act, 

shall be deemed invalid and shall have no 

force or effect.24  

 

The Act relies explicitly on the consti-

tutional protection for abortion recog-

nized in Right to Choose and Planned Par-

enthood of Central New Jersey. On that 

same day, Murphy also signed legislation 

expanding the contraception coverage 

required under private insurance and 

Medicaid from a six-month supply to a 

12-month supply.25  

Other recent measures focus on 

expanding the pool of reproductive 

health care providers, eliminating 

unnecessary targeted regulation of abor-

tion providers and protecting providers 

and their patients from harm. In 2019, 

Murphy signed legislation expanding 

the state’s Address Confidentiality Pro-

gram to include reproductive health care 

providers and patients so as to protect 

them from harassment and violence by 

allowing their addresses to remain confi-

dential.26 In October 2021, the state 

Board of Medical Examiners unanimous-

ly voted to eliminate outdated and 

unnecessary regulations on abortion 

and to allow certain health care 

providers other than physicians to per-

form abortions.27 The changes, adopted 

in December 2021, repeal a rule that 

“singles out abortion care for targeted 

regulation by, among other things, 

requiring terminations of pregnancy be 

performed only by a physician and bar-

ring office-based terminations beyond 

14 weeks gestations.”28 The revisions also 

clear the path for advanced practice 

nurses, physician assistants, certified 

nurse midwives and certified midwives, 

“to perform early aspiration termina-

tions of pregnancy.”29 Regulations will 

be updated “to integrate reproductive 

health care within the generally applica-

ble rules designed to ensure the safety of 

patients who undergo surgery or special 

procedures in an office setting.”30 

Additional Protection for Abortion 
Access Post-Dobbs  

In recent months, several states have 

enacted or proposed additional legisla-

tion that proactively strengthens and 

safeguards access to abortion.31 With the 

anticipated influx of individuals seeking 

abortion from nearby states that ban or 

severely restrict the right to abortion32 

and some states poised to retaliate 

against those who help their residents 

get abortions elsewhere, proactive states 

are going further than simply “keep[ing] 

abortion legal within their state lines.”33 

Following the lead of these states, on July 

1, 2022, Murphy signed two bills into law 

that establish protections for abortions 

performed in New Jersey on out-of-state 

individuals.34  

The first bill generally forbids disclo-

sure of a patient’s medical records relat-

ing to reproductive health care without 

their consent in “any civil, probate, leg-

islative or administrative proceeding.”35 

Public entities and employees are barred 

from cooperating with interstate inves-

tigations aimed at holding someone 

liable “for seeking, receiving, facilitat-

ing, or providing reproductive health 

care services that are legal in New Jer-

sey.”36 Additionally, New Jersey licens-

ing boards are prohibited from “sus-

pending, revoking, or refusing to renew 

a license or registration of a professional 

based solely on their involvement in the 

provision of reproductive health care 

services.”37 

The second measure prevents the 

extradition of an individual in New Jersey 

to another state for “receiving, providing, 

or facilitating reproductive health servic-

es that are legal in New Jersey.”38 The pas-

sage of this legislation was followed on 

July 11, 2022, by Acting Attorney General 

Matthew Platkin’s formation of a “Repro-

ductive Rights Strike Force” to protect 

access to abortion care by both New Jer-

sey and out-of-state residents.39 

Earlier, in May 2022, in anticipation 

of the Dobbs decision Murphy proposed 

additional legislation to expand protec-

tions in New Jersey. Two reintroduced 

proposals40 would mandate that insurers 

fully cover the costs of abortions with-

out cost-sharing to patients and codify 

the state Board of Medical Examiners’ 

expansion of the pool of abortion 

providers to include advanced practice 

nurses, midwives and physician assis-

tants.41 The proposal would also create a 

“Reproductive Health Access Fund” to 

support uninsured and underinsured 

patients needing reproductive health 

care and to provide training for repro-

ductive health care providers and fund-

ing to cover enhanced security measures 

needed by at-risk reproductive health 

care sites.42 Finally, the proposed meas-

ures would proactively protect abortion 

providers and patients by allowing “a 

person in New Jersey who is successfully 

sued in another state for their involve-

ment in reproductive health care to file 

suit to recover damages resulting from 

the initial lawsuit.”43 These concepts 

were subsequently the basis of bills 

introduced in the New Jersey Legislature 

on June 20, 2022, (A4350) and June 23, 

2022. (S2918).44 
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Conclusion 
Amid the fragmented post-Dobbs 

abortion landscape that now exists in the 

United States, New Jersey offers strong 

protection for the right to choose abor-

tion. Additional provisions such as those 

proposed by scholars, enacted in other 

states and proposed by Murphy would 

further safeguard reproductive health 

care providers and their patients. 

Lawyers, of course, can play an impor-

tant role in safeguarding those rights.45 
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by-firms 
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From ‘Reefer Madness’ to the War on 
Drugs to Legal Recreational Marijuana 
How Safe are N.J. Residents from Federal Enforcement?  

By Anthony M. Fassano and John C. Connell 

In April 2022, the first recreational marijuana retail stores opened in New Jersey. However, the 
process that led to this point was anything but smooth. New Jersey is one of 19 states (as well as 
Washington, D.C., and Guam) to legalize recreational marijuana for adults. Thirty-seven states, 
Washington, D.C., Guam, Puerto Rico, and the U.S. Virgin Islands allow medical marijuana use. 
This development would be impossible to imagine by U.S. citizens at various times during the 
20th century. 
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Historical Background 
The first major movement to crimi-

nalize marijuana occurred over 100 years 

ago. In 1910, there was a revolution in 

Mexico, which resulted in many immi-

grants entering the United States. The 

same prejudices and fears that have 

always been present when there is large-

scale immigration into the United States 

led to a backlash against this wave of 

immigrants, and this antipathy extended 

to the immigrants’ traditional intoxi-

cant: marijuana. The drug was also nega-

tively associated with the Black jazz 

scene, which was in its beginning stages 

in New Orleans at the time. 

As a result of these prejudices, 29 

states outlawed marijuana by 1931. There 

was also a push to criminalize marijuana 

on the federal level, which led to the pas-

sage of the Marijuana Tax Act of 1937. 

This law ostensibly taxed the sale of the 

drug, but practically speaking, it essen-

tially outlawed it throughout the coun-

try. Twenty years later, Congress passed 

the Boggs Act, which increased the 

penalties for all drug offenses, including 

marijuana, and began treating marijuana 

like any other narcotic drug. This was fol-

lowed by the Narcotic Control Act of 

1956, which further increased penalties 

for drug offenses. Many states followed 

suit, passing what became known as “lit-

tle Boggs Acts,” and stiffening the penal-

ties for drug offenses, sometimes more 

harshly than provided by federal law. 

Decriminalization 
The following decades saw the pendu-

lum swing back to more leniency toward 

marijuana use. During the Kennedy and 

Johnson administrations, with marijua-

na use widespread among white, middle-

class young adults, there was a push for a 

reevaluation of the law. In 1970, Con-

gress passed the Comprehensive Drug 

Abuse Prevention and Control Act, 

which differentiated between marijuana 

and other narcotics. There were even 

advocates for decriminalization of mari-

juana, including President Carter. 

However, this movement would end 

with the 1981 election of President Rea-

gan and the War on Drugs. During the 

Reagan Administration, Congress passed 

three major pieces of drug legislation that 

resulted in stiffer penalties for marijuana 

possession, cultivation, and trafficking. 

Medical Marijuana 
This trend continued into the late 

1990s. During this time, there was sup-

port for allowing marijuana use, at least 

as a treatment for patients suffering from 

a variety of ailments, like chronic pain, 

nausea associated with chemotherapy 

treatment, glaucoma, and many other 

conditions.  

In 1996, California was the first state 

to approve the use of medical marijuana 

under the Compassionate Use Act, 

known as Proposition 215. Other states 

followed suit. In 2000, Hawaii became 

the first state to legalize medical marijua-

na through an act of the Legislature. In 

2014, with a number of states having 

legalized or decriminalized medical mar-

ijuana, Congress attached the 

Rohrabacher-Blumenauer Amendment 

to its annual omnibus spending bill.1 

This amendment prohibited the Depart-

ment of Justice from spending funds to 

prosecute individuals using medical mar-

ijuana in compliance with state law. This 

amendment has been a part of all 

omnibus spending bills passed by Con-

gress since. Today, the majority of states 

have legal medical marijuana. 

Recreational Marijuana 
Legal recreational marijuana has 

lagged behind legal medical marijuana, 

but it has followed a similar trajectory. In 

2012, Washington and Colorado became 
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for decriminalization of marijuana, including President 
Carter.…However, this movement would end with the 1981 
election of President Reagan and the War on Drugs. 



the first states to legalize recreational 

marijuana. Both states did so via ballot 

initiative. In the next 10 years, a number 

of other states took steps to legalize, or at 

least decriminalize, recreational marijua-

na or, in some cases, Cannabidiol (CBD) 

oil, which is an extract from marijuana. 

New Jersey’s Approach 
New Jersey has followed the path 

toward legalization. Medical marijuana 

has been legal in this state since January 

2010.2 In 2017, Gov. Phil Murphy cam-

paigned for legalizing recreational mari-

juana and handily won the governor-

ship. In the 2018-2019 legislative session, 

there were attempts to pass a law to legal-

ize recreational marijuana. Those efforts 

failed, but advocates successfully lobbied 

to put an initiative on the ballot in 

November 2020 in support of a state con-

stitutional amendment. By a solid major-

ity, the ballot initiative passed.3 

Three months later, in February 2021, 

Murphy signed enabling legislation into 

law.4 In the subsequent months, the 

Cannabis Regulatory Commission 

processed applications for dispensaries 

and, on April 21, 2022, the first 13 retail 

dispensaries in the state opened their 

doors.5 

The Conundrum Created by Federal 
Regulation 

With all of the state-level efforts 

underway, it is easy to forget that mari-

juana is still listed as a Schedule I narcotic 

(the same category as cocaine and hero-

in) by the federal government. When 

California voters approved the ballot 

measure to legalize medical marijuana, 

California law was in direct conflict with 

federal law. This conflict made its way to 

the United States Supreme Court in 2005 

in Gonzalez v. Raich.6 In that case, the 

Court upheld the constitutionality of the 

federal statute prohibiting marijuana on 

the ground that the Commerce Clause 

gives Congress the power to regulate 

marijuana. As explained above, other 

states including New Jersey followed Cal-

ifornia’s lead, legalizing medical marijua-

na, and now recreational marijuana, 

despite the fact that the federal law is still 

on the books and the United States 

Supreme Court upheld the law just 17 

years ago. 

When there is a conflict between fed-

eral and state law, the Supremacy Clause 

dictates that state law must give way. But 

in practice, both the executive and leg-

islative branches can take actions that 

prevent the enforcement of federal law.  

As a matter of prosecutorial discre-

tion, the Department of Justice can 

choose whether to prosecute people who 

use recreational marijuana in compli-

ance with the law of the state in which 

they are located. As a matter of policy, 

Attorney General Merrick Garland has 

indicated that enforcement of federal 

marijuana laws against those acting in 

compliance with state law is an ineffi-

cient use of federal resources. Thus, even 

though someone using marijuana in a 

state that allows it is technically commit-

ting a federal crime, that person will not 

be prosecuted. However, this policy 

could change if a new administration or 

a new attorney general decides to take a 

different enforcement approach. 

Further, federal law burdens business-

es in the cannabis industry. Although it 

is arguably not illegal for a financial insti-

tution to work with businesses in the 

industry, federal reporting requirements 

for suspicious and illegal (under federal 

law) can expose financial institutions to 

great risk and high reporting costs. As a 

result, many financial institutions 

choose to forgo working with the 

cannabis industry altogether. According 

to a recent survey, only 518 of almost 

5,000 U.S. commercial banks reported 

working with the industry in 2021. 

Congress, of course, has the power to 

repeal the law making marijuana illegal. 

But it can also use its spending power to 

render the law effectively void, even 

though it remains on the books. In fact, 

at least with regard to medical marijuana, 

Congress has done so by including the 

Rohrabacher-Blumenauer Amendment 

with the passage of every omnibus 

spending bill since 2014. Congress could 

continue to take this action, and even 

decide to expand it to those using recre-

ational marijuana in accordance with 

State law. However, like the executive 

action described above, subsequent con-

gresses could undo this move.  

Also, will the amount of time that 

passes with the use of legal recreational 

marijuana affect the decision of federal 

officials who may otherwise want to start 

federal marijuana prosecutions? At this 

point, there are over a dozen recreational 

marijuana dispensaries in New Jersey, 

with more applications pending. The 

companies involved made a significant 

investment in time and money into their 

businesses relying on their businesses 

being legal. Actors in other states where 

recreational marijuana has been legal for 

longer no doubt have even higher invest-

ments involved. Would this reliance 

make a federal official, anxious to begin 

prosecutions, hesitate? Should it? 
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With all of the state-level efforts underway, it is easy to 
forget that marijuana is still listed as a Schedule I narcotic 
(the same category as cocaine and heroin) by the federal 
government.



And does the manner in which the 

states arrived at legal recreational mari-

juana make a difference? Some states, 

including New Jersey, resorted to direct 

democracy on the issue because the 

state Legislature failed to act. As a result, 

legal recreational marijuana is now 

enshrined in the New Jersey Constitu-

tion. And this ballot initiative over-

whelmingly passed with over two-thirds 

of the vote. But would the fact that the 

citizens of the state have directly spoken 

on this issue affect federal officials 

debating whether to enforce the federal 

law? Should public opinion, which has 

trended in the direction of increased 

support for legal marijuana, and which 

led to the passage of ballot initiatives as 

in New Jersey, matter? 

Conclusion 
The answer to these questions is “it 

depends.” Business reliance on the cur-

rent state of the law and direct democra-

cy could influence federal decision-mak-

ers, but this influence would likely mean 

very little to a federal official who 

believes strongly that the federal law 

should be enforced. There is certainly no 

mechanism in place to prevent the feder-

al official from changing the policy and 

beginning federal prosecutions. 

This issue is especially relevant today. 

With the country increasingly polarized, 

the large number of state trifectas (one 

party in control of both state legislative 

houses and the governorship), and Con-

gress unable to pass legislation on a num-

ber of important issues, the possibility 

that a state could pass laws conflicting 

with federal law, or of federal officials 

sympathetic to conflicting state law, 

electing not to enforce federal law.  One’s 

view on this potential problem may 

depend on one’s attitude toward the 

underlying substantive issue: advocates 

of legal marijuana may support federal 

efforts to refrain from enforcing federal 

law. However, those individuals may 

view differently the same action by feder-

al officials regarding a different substan-

tive issue, such as gun control, same-sex 

marriage, or immigration. n 
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Free Speech  
on Private Property  
Adapting a Set of Fundamental Rights Under the New Jersey Constitution 

By Bruce S. Rosen and Brittany Burns 
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For the first time anywhere in the United States, an appellate court has ruled that…private communities 
are ‘constitutional actors’ and must therefore respect their members’ freedom of speech. The Court recog-
nized that just as shopping malls are the new public square, these associations have become and act, for 
all practical purposes, like municipal entities unto themselves. 

Prof. Frank Askin following the N.J. Supreme Court’s 2007 decision in Comm. for a Better Twin Rivers v. Twin Rivers Homeowners’ Ass’n.1 
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F
ree speech is a fundamen-

tal right, but it is not 

absolute under either the 

First Amendment to the 

United States Constitution 

or Article I of the 1947 New 

Jersey Constitution.2 Yet, beginning the 

mid-1970s, New Jersey, like California 

and a handful of other states, has been an 

outlier in applying its own constitution 

to expand rights in many areas, not the 

least of which has been application of 

free speech principles in the face of pri-

vate property rights.3  

The New Jersey Supreme Court’s 1980 

decision in State v. Schmid,4 authored by 

Justice Alan Handler, described Article I 

as “more sweeping in scope than the First 

Amendment.”5 The Court declared 

unconstitutional Mr. Schmid’s arrest for 

distributing handbills on the Princeton 

University campus. In doing so, the Court 

took a cue from a United States Supreme 

Court decision which had simultaneous-

ly limited free speech rights under the 

federal constitution while ruling that a 

state’s organic and general law can inde-

pendently furnish a basis for protecting 

individual rights of speech and assembly.6 

That case stemmed from an appeal of a 

California Supreme Court decision which 

declared that state’s constitution protects 

speech and petitioning, reasonably exer-

cised, in privately-owned shopping cen-

ters, and that these state constitutional 

provisions do not violate the owner’s fed-

eral constitutional rights.7 

Schmid, which dealt with visitors to a 

private campus with considerable public 

access, focused the Court on attempting 

to “achieve the optimal balance between 

the protections to be accorded private 

property and those to be given to expres-

sional freedoms exercised upon such 

property.”8 In doing, so the Court con-

cluded that: 

 

[T]he State Constitution furnishes to indi-

viduals the complementary freedoms of 

speech and assembly and protects the 

reasonable exercise of those rights. These 

guarantees extend directly to governmen-

tal entities as well as to persons exercising 

governmental powers. They are also avail-

able against unreasonably restrictive or 

oppressive conduct on the part of private 

entities that have otherwise assumed a 

constitutional obligation not to abridge 

the individual exercise of such freedoms 

because of the public use of their proper-

ty. The State Constitution in this fashion 

serves to thwart inhibitory actions which 

unreasonably frustrate, infringe, or 

obstruct the expressional and association-

al rights of individuals exercised under 

Article I, paragraphs 6 and 18 thereof.9 

 

The Court fashioned a standard in 

Schmid that it built upon in subsequent 

cases, which considers (1) the nature, 

purposes, and primary use of such pri-

vate property, generally, its “normal” 

use, (2) the extent and nature of the pub-

lic’s invitation to use that property, and 

(3) the purpose of the expressional activ-

ity undertaken upon such property in 

relation to both the private and public 

use of the property. “This is a multi-

faceted test which must be applied to 

ascertain whether in a given case owners 

of private property may be required to 

permit, subject to suitable restrictions, 

the reasonable exercise by individuals of 

the constitutional freedoms of speech 

and assembly.”10  

Enter the late Rutgers Law School Pro-

fessor (and founder of the school’s Con-

stitutional Litigation Clinic) Frank 

Askin, who, with a variety of co-counsel 

and the backing of the American Civil 

Liberties Union-New Jersey, filed a series 

of cases over more than two decades 

which ultimately expanded the Schmid 

free speech precedent into shopping 

malls and housing developments where 

many New Jerseyans live and gather. 

Askin and his team’s first major foray 

into the area was the 1994 decision in 

New Jersey Coalition Against the War in the 

Middle East v. J.M.B. Realty Corp.,11 where 

the New Jersey Supreme Court applied 

the State Constitution’s free speech and 

assembly provisions to permit reasonable 

free speech and assembly at privately-

owned regional shopping malls after 

individuals there sought to hand out 

leaflets and discuss their opposition to 

the Iraq War.  

The Court held that even though 

regional shopping malls were privately 

owned, they provided the public with an 

“all-embracing invitation,”12 to shop or 

browse, similar to a public downtown. 

The Court found that each of the ele-

ments of the Schmid test were met but 

added the requirement that there be a 

balancing of “expressional rights and pri-

vacy rights,”13 which was mentioned in 

Schmid. Although the Court went well 

beyond any federal precedent, it attempt-

ed to draw similar principles from U.S. 

Supreme Court cases, as described and 

summarized in Justice Thurgood Mar-

shall’s dissent in Hudgens v. NLRB,14 stat-

ing “where private ownership of proper-

ty that is the functional counterpart of 

the downtown business district has effec-

tively monopolized significant opportu-

nities for free speech, the owners cannot 

eradicate those opportunities by pro-

hibiting it.”15 However, the Court’s 

largess was expressly limited to large 

regional shopping centers (“[n]o high-

way strip mall, no football stadium, no 

theatre, no single high suburban store, 

no stand-alone use, and no small to 

medium shopping center”).16 

Six years later, in 2000, the Court 

applied the same tests to strike down a 

mall’s demands that the Green Party 

obtain a $1 million insurance policy, sign 

a hold harmless agreement, and limit 

their leafleting to a handful of days. The 

Court said that while it had in Coalition 

granted malls “extremely broad powers”17 

to promulgate reasonable regulations 

concerning time, place, and manner of 

leafleting, it “did not intend that these 

regulations would prevent the exercise of 

expressive activities.”18 



Askin’s team then moved its focus to 

free expression in the housing context, 

such as planned unit developments such 

as condominium complexes where the 

plaintiffs were owners, not visitors. In 

the 2007 decision in Comm. For A Better 

Twin Rivers v. Twin Rivers Homeowners’ 

Ass’n, the Court applied the Schmid and 

Coalition tests to uphold regulations 

against placement of signs, use of a com-

munity room, and access to a communi-

ty’s newspaper were “reasonable time, 

place and manner restrictions.”19 Howev-

er, the Court then went out of its way to 

recognize plaintiffs in these settings as 

constitutional actors and it ruled restric-

tions by a private community associa-

tion must be reasonable, and such chal-

lenges may be valid and may yet be 

successful, and then laid out a roadmap 

for non-constitutional “common inter-

est”20 challenges to similar regulations. 

In 2012, the Askin team’s amicus argu-

ments won a larger victory where a con-

dominium owner’s political signs in his 

unit’s windows were analyzed in the con-

text of a complete ban on residential 

signs and the prohibitions were struck 

down. The Court, in a decision by Chief 

Justice Stuart Rabner, determined that 

because the plaintiff’s property rights 

and free speech rights outweighed the 

homeowner’s association’s no-sign rules, 

it declared the restriction written into 

the restrictive covenants in the deed to 

be “unenforceable.”21 Two years later, 

Chief Justice Rabner again found for the 

plaintiff, again supported by Askin’s ami-

cus brief for the ACLU, in the case of a 

high-rise apartment owner who was pro-

hibited from distributing campaign 

materials as part of his run to be a board 

of directors member.22 The Court sur-

veyed all of its free speech/private prop-

erty cases and clarified that for residents 

of a “private common-interest commu-

nity,”23 courts should focus on the Schmid 

prong concerning “the purpose of the 

expressional activity undertaken”24 in 

relation to the property, and should also 

consider the “general balancing of 

expressional and property rights.”25 In 

that case, the Court pointed out that 

rather than create reasonable time, place, 

and manner restrictions, the association 

simply banned distribution of campaign 

materials, which the court ruled was 

unreasonable.  

Askin retired shortly after that case 

and died in 2021, these cases being part 

of his multifaceted legacy of battles for 

constitutional rights. In the place where 

these concepts were incubated, however, 

the situation has become more restric-

tive: California’s far more conservative 

Supreme Court has since narrowed its 

original Pruneyard decision, narrowing a 

state regulation allowing a right of a 

union to picket in shopping centers to 

plazas, atriums, and food courts,26 and 

the U.S. Supreme Court has gone even 

further, ruling that a California regula-

tion allowing an agricultural union 

access to an employer’s property for 

unionization efforts was a taking that 

required compensation.27 Although these 

issues have not come back to the fore in 

New Jersey, they can still be teed up at 

any time; as it stands, however, Chief Jus-

tice Rabner’s Court does not seem likely 

to follow suit. n 
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New Jersey’s State Constitutions 

From Ridicule to Respect 
by Robert F. Williams 

Twenty-five years ago I served as  co-special editor of the issue  commemorating the 

50th anniversary of  our state constitution. A lot has happened  in the intervening 

years but I think my article from then has stood the test of time. It outlines the history 

of our constitution and appears here with a short epilogue.—Robert F. Williams, 

 Distinguished Professor of Law Emeritus, Rutgers Law School 

The cornerstone of our state government is our state constitution. All state governmental 

action, whether it be executive, legislative or judicial, must conform to this organic law. Even 

though governmental action is generally clothed with a presumption of legality, the judiciary, 

which is the final arbiter of what the constitution means, must strike down governmental 

action which offends a constitutional provision. 

Chief Justice Richard J. Hughes (1977)1 

The 1947 New Jersey Constitution was the most exciting and wonderful thing that happened 

in my lifetime on the political level. My enthusiasm for the 1947 constitution has roots in its 

history. 

Richard J. Hughes (1990)2 
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R
ichard J. Hughes, who 

served both as chief jus-

tice and governor in 

New Jersey, knew full 

well the impact that the 

state constitution has 

on state and local governmental institu-

tions. The high degree of respect that he 

showed for the New Jersey State Consti-

tution, however, is something that has 

existed in New Jersey only since 1947. 

Prior to that watershed year, 50 years ago, 

New Jersey’s constitution was not a doc-

ument that drew expressions of praise. 

Our current constitution, therefore, rep-

resents the culmination of New Jersey’s 

state constitutional history dating from 

17761 and even earlier.4 Our state consti-

tutional history will continue to develop 

for as long as we are a state. 

New Jersey’s 1776 Constitution 
New Jersey’s first constitution, which 

took effect on July 2, 1776, was hastily 

drafted during wartime. It was part, but 

not a central feature, of the state consti-

tution-making explosion that the Revo-

lution triggered.5 The origins, including 

the actual drafters, of New Jersey’s 1776 

constitution are still being debated 

today.6 The lessons learned by trial and 

error during this period of state constitu-

tionmaking prior to the U.S. Constitu-

tion were very important to the framers 

at the U.S. Constitutional Convention.7 

During the debates over the ratifica-

tion of the new U.S. Constitution, the 

proponents and opponents often advert-

ed to the provisions of the state constitu-

tions as either models to be followed or 

examples to be rejected. In James Madi-

son’s famous Federalist No. 47, concern-

ing separation of powers, he noted: 

The constitution of New Jersey has blend-

ed the different powers of government 

more than any of the preceding. The gov-

ernor, who is the executive magistrate, is 

appointed by the legislature; is chancellor 

and ordinary, or surrogate of the State; is 

a member of the Supreme Court of 

Appeals, and president, with a casting 

vote, of one of the legislative branches. 

The same legislative branch acts again as 

executive council of the governor, and 

with him constitutes the Court of Appeals. 

The members of the judiciary depanment 

are appointed by the legislative depart-

ment, and removable by one branch of it, 

on the impeachment of the other.8 

 

Alexander Hamilton similarly made 

negative reference to the New Jersey 

Constitution in his Federalist No. 66. He 

defended the U.S. Constitution’s provi-

sion for the trial of impeachments in the 

Senate against the charge that it was an 

unwise blending of judicial and legisla-

tive authority. Hamilton noted that the 

New York Constitution made essentially 

the same provision, and referenced the 

New Jersey Constitution as an extreme 

example of blending legislative and judi-

cial authority. “In that of New Jersey, 

also, the final judiciary authority is in a 

branch of the legislature.”9 

Later, in the Federalist No. 70, Hamil-

ton gave grudging praise to the New Jer-

sey Constitution’s establishment of a sin-

gle executive, the governor. He defended 

the similar, federal single executive presi-

dent (“unity”) by way of example: 

 

This unity may be destroyed in two ways: 

either by vesting the power in two or more 

magistrates of equal dignity and authority; 

or by vesting it ostensibly in one man, sub-

ject, in whole or in part, to the control and 

cooperation of others, ii the capacity of 

counsellors to him. Of the first, the two 

Consuls of Rome may serve as an exam-

ple; of the last, we shall find examples in 

the constitutions of several of the States. 

New York and New Jersey, if I recollect 

right, are the only States which have 

intrusted the executive authority wholly to 

single men.10 

 

Criticisms of New Jersey’s 1776 consti-

tution, however, did not come only from 

outside the state. The constitution con-

tained no separate Declaration of Rights; 

did not adequately separate the powers 

of government, but rather reflected “leg-

islative omnipotence;”11 and, as noted by 

Hamilton, established the governor and 

legislative council as the “court of 

appeals in the last resort.” This latter pro-

vision led to Chief Justice Joseph C. 

Hornblower’s comment at the 1844 Con-

stitutional Convention that the court of 

appeals had “long since been christened 

by eminent Counsel, not the Court for 

the Correction of Errors but the Court of 

High Errors!”12 

William Griffith, a well-known lawyer 

from Burlington, wrote a series of 53 arti-

cles in the New Jersey Gazette in 1798 

under the name “Eumenes,” meaning 

“well-disposed.” These articles criticized 

the existing New Jersey Constitution and 

urged the Legislature to call a constitu-

tional convention. These papers form a 

highly sophisticated late 18th century 

state constitutional critique. 

Despite the widespread criticism of 

New Jersey’s first state constitution, and 

a number of efforts to change it, it stayed 

in place for 68 years, until 1844. 

New Jersey’s 1844 Constitution 
Finally, after many years of what 

seemed like only theoretical criticism of 

the state constitution, the practical 

impact of its flawed design began to be 

felt. The Legislature called a constitu-

tional convention in 1844, and New Jer-

sey’s second constitution was lebated, 

presented to the voters, and ratified.13 

The new 1844 constitution added a 

separate Bill of Rights, the basis of today’s 

Article I; eliminated property require-

ments for voting by white males; and 

made the governor directly elected by the 

people, with a veto power and a longer 

term, but as yet without the ability to suc-

ceed him or herself. The political court of 

appeals was reworked into the court of 

errors and appeals. The new constitution 

provided a mechanism, although cum-

bersome, for its own amendment. 
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The 1873 Constitutional Commission 
and 1875 Amendments 

After the Civil War and the financial 

crisis of the early 1870s, the residual 

needs for state constitutional reform in 

New Jersey became more pressing than 

ever. The main focus of the suggested 

changes was aimed at the legislative 

branch and its preoccupation with pass-

ing special laws, interfering with local 

government, and granting special privi-

leges. In his 1873 opening address to the 

Legislature, Governor Joel Parker argued 

strongly for a constitutional convention 

to address these problems.14 The Legisla-

ture was unwilling to take the risks asso-

ciated with a constitutional convention 

but finally, on the last day of the session, 

agreed to a compromise—the appoint-

ment of a constitutional commission)15 

The appointed commission debated 

virtually all of the important issues in 

state constitutional revision, and submit-

ted an ambitious package of recom-

mended changes to the Legislature. 

These were fully debate in the legislative 

session of 1874, and re-adopted in 1875 

before being placed on the ballot for elec-

toral approval.16 The Legislature recom-

mended 28 amendments, which were all 

approved by the voters in 1875. 

A number of the most important 

structural provisions in our current state 

constitution date from this major series 

of changes in 1875. For example, the 

requirement of a thorough and efficient 

education,17 the governor’s item veto,18 

the ban on special laws passed by the Leg-

islature,19 the restrictions on laws inter-

fering with municipal affairs,20 and the 

requirement of uniformity in taxation,21 

all of which play a major role in our gov-

ernment today, were adopted in 1875. 

Since a series of these state constitu-

tional changes were aimed at limiting 

the Legislature, the 1875 provisions 

brought the judiciary into much more 

regular conflict with the Legislature. As 

John Bebout observed in 1942, these 

changes adopted in 1875 “necessarily 

entailed a tremendous increase in judi-

cial review of legislation. Since 1875 over 

half of the more than 300 legislative acts 

invalidated by the courts were nullified 

because of the 1875 amendments.”22 

In addition, the public debate over the 

ratification of the 1875 amendments 

brought into sharp relief a broader 

Protestant-Catholic conflict in New Jer-

sey. In the state constitutional debates, 

this arose over apparent attempts by 

leaders of the Catholic Church to defeat 

a number of the amendments that were 

seen as possibly having a negative impact 

on the Church and parochial schools. A 

commentator on this religious conflict 

recently noted:  

 

the secular press agreed that the Catholic 

effort to defeat the proposals had prompt-

ed an even stronger Protestant campaign 

to ratify them, in which Democrats, as well 

as Republicans, voted in their favor.23  

 

The 1875 changes in the New Jersey 

Constitution responded to, in a short-

term way, the built-up pressure for state 

constitutional reform. The state constitu-

tion, with these changes, would remain 

in place through the turn of the century 

and through the two great World Wars. 

The 1947 Constitution 
Leon S. Milmed has observed: 

 

The year 1947 is easily recognized as the 

most eventful thus far in the history of 

State Government in New Jersey. For those 

many valiant citizens who had toiled long 

and hard for constitutional revision, this 

was a year of rekindling of hopes dimmed 

by the decisive defeat at the polls in 1944 

of a revised Charter which had been 

agreed upon and submitted to the voters 

by the Legislature. For all the citizens of 

New Jersey, this was a year which brought 

to fruition a model State Constitution.24 

 

The road to the 1947 constitution, 

however, was a difficult process of state 

constitutional reform that took up most 

of the 1940s.25 Strong gubernatorial lead-

ership was a central feature in this 

decade of state constitutional debate 

and change. Governors Charles Edison, 

Walter E. Edge and Alfred E. Driscoll 

made state constitutional revision a cen-

tral feature of their campaigns and 

administrations.26 

Although Governor Edison cam-

paigned on a proposal for a constitution-

al convention and suggested this in his 

1941 inaugural address, the Legislature 

still resisted the idea. Again, as it had 

done in 1873, the Legislature created a 

commission. The Hendrickson Commis-

sion, chaired by Senator Robert C. Hen-

drickson proposed a revised constitution 

and recommended that it be submitted 

to the electors. The Legislature, instead, 

formed a joint committee that received 

public testimony and, ultimately, sug-

gested that no action be taken until the 

war was over.27 

Almost immediately, however, a new 

strategy was pursued. The Legislature 

passed a bill asking the voters to author-

ize it to draft a new constitution and sub-

mit it to the voters. This referendum was 

approved, and the 1942 Hendrickson 

Commission draft served as the basis for 

a joint legislative committee’s recom-

mended new state constitution.28 This 

revised constitution, though, despite 

then-Governor Edge’s strong support, 

was defeated decisively at the polls in 

November 1944.29 

After the completion of the war, how-

ever, Driscoll renewed the repeated calls 

for a constitutional convention in his 

campaign for governor. He noted in his 

1947 inaugural address, that state consti-

tutional revision had “pursued an uncer-

tain course ever since the annual mes-

sage of Governor Joel Parker in 1873, in 

which he advocated a constitutional 

convention.”30 Because of changed polit-

ical circumstances, virtually all of the 

political actors decided to support the 

proposal for a convention. 
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The 1947 constitutional convention 

was authorized by the Legislature and 

approved by the voters. It was limited, 

however, to the extent that it was prohib-

ited from revising the system of equal 

representation of counties in the state 

during the summer of 1947. Its debates 

are well documented.31 

The convention suggested major 

changes in the structure of government 

and rights. The Bill of Rights was expand-

ed to include equal rights for women32 

and collective bargaining rights for labor 

unions.33 Also included was a modern 

anti-discrimination provision.34 In possi-

bly the most important contribution of 

the 1947 constitution, the judiciary was 

streamlined and modernized. Finally, the 

executive branch was strengthened by 

simplifying its organization, strengthen-

ing its veto power, permitting succession, 

and bringing all of the executive agencies 

directly under gubernatorial control. 

Even though 1947 in New Jersey may 

have reflected a “Dry Revolution,”35 it was 

the most important year in the state’s 

constitutional history. 

Indeed, New Jersey’s new constitution 

provided an example of a modem, 

streamlined state constitution for the 

rest of the country. As Leon Milmed 

observed: 

 

The successful conclusion of the revision 

movement—the fact that New Jersey 

today has a model State Constitution—is 

predominantly attributable to the dynam-

ic leadership of Governor Driscoll and the 

vigorous and sustained support which he 

gave to the work of the Convention.36 

 

In fact, the New Jersey Constitution 

served as a model for other states such as 

Alaska. 

 

Alaska’s constitution was written by terri-

torial residents who reflected the unique 

political aspirations and experience of 

Alaskans. However, there is nothing 

parochial about the document. Indeed, it 

embodies the most modem and progres-

sive concepts of state constitutional 

draftsmanship. The delegates were aware 

of the current thinking of political scien-

tists and state constitutional lawyers. They 

brought constitutional scholars from 

around the country to advise them, and 

they had at hand several new state consti-

tutions (Missouri, 1945; New Jersey, 1947; 

and Hawaii, 1950).37 

 

Thus, the 1947 New Jersey Constitution 

came to be viewed nationally as a model 

state constitution,38 “one of the best state 

constitutions in the country.”39 Conse-

quently, its revised judicial article led the 

editor of the Journal of the American Judica-

ture Society to write in 1948 that “New Jer-

sey Goes to the Head of the Class.”40 

Since 1947, New Jersey’s constitution 

has remained relatively stable. The issue 

of malapportionment finally came to a 

head in the 1960s, resulting in the 1966 

Constitutional Convention concerning 

reapportionment. Finally, the issue of 

equal representation of counties in the 

state Senate was laid to rest.41 

Although we have adopted a few con-

stitutional amendments, we have not 

altered the basic streamlined structure 

adopted in 1947. ‘Therefore, amend-

ments concerning matters such as gam-

bling,42 pocket vetoes by the governor,43 

legislative “veto” of administrative regu-

lations,44 recall of public officials,45 full 

state funding for the judicial system,46 

and providing limitations on unfunded 

mandates to local governments47 reflect 

relatively minor adjustments in the 1947 

document. 

The past 50 years have served to rein-

force the positive reputation of the New 

Jersey Constitution. It remains the 

responsibility of this and future genera-

tions, however, to keep it that way. 

EPILOGUE 
In the 25 years since I wrote this arti-

cle the New Jersey Constitution has 

retained its essential characteristics: It 

remains relatively short and has not been 

amended at an inordinate rate. 

Most likely more people are aware of it 

now because of the number of high-visi-

bility issues associated with it like mar-

riage equality, cannabis legalization, 

Governor Christie’s decision not to 

renominate two Supreme Court justices 

for tenure, discussions of whether our 

constitution could be used to lower our 

property taxes, the necessity of a Lieu-

tenant Governor, whether an increase in 

judges’ salary deductions for pensions 

and healthcare constituted an unconsti-

tutional diminution of judicial salaries, 

continued judicial enforcement of the 

Mt. Laurel limits on exclusionary zoning 

and Thorough and Efficient public 

school funding, minimum wage, reform 

of the cash bail system, public employee 

pensions, and disagreements over 

COVID-19 pandemic restrictions that 

continue to bring the State constitution 

to the attention of the public. 

These last 25 years have continued to 

demonstrate the wide range of impor-

tant, every-day matters that implicate 

our constitution. I see no indication that 

this important role it plays in our State is 

likely to change in the future. n 
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1997–2022 

Amendments to the  
New Jersey Constitution 

I
n the last 25 years, the 1947 New Jersey Constitution 

has been the object of numerous amendments 

which in certain instances address policy issues as 

opposed to governance framework. This is consis-

tent with an emerging modern trend in the use of 

state constitutions generally. For ease of reference, 

those New Jersey amendments made since 1997 are highlight-

ed in the listing below. 

 
1. Gambling. Art. 4, §7, ¶2 (Amended at general election 

Nov. 3, 1953, eff. Dec. 3, 1953; Nov. 4, 1969, eff. Dec. 4, 

1969; Nov. 7, 1972, eff. Dec. 7, 1972; Nov. 2, 1976, eff. Dec. 

2, 1976; Nov. 3, 1981, eff. Dec. 3, 1981; Nov. 6, 1984, eff. 

Dec. 6, 1984; Nov. 6, 1990, eff. Dec. 6, 1990; Nov. 3, 1998, 

eff. Dec. 3, 1998; Nov. 2, 1999, eff. Dec. 2, 1999; S.C.R. No. 

132, §1, approved at general election Nov. 8, 2011, eff. 

Dec. 8, 2011; S.C.R. No. 11, §1, approved at general elec-

tion Nov. 5, 2013, eff. Dec. 5, 2013; S.C.R. No. 91, §1, 

approved at general election Nov. 2, 2021, eff. Jan. 1, 

2022). 

2. Cannabis etc. Art. 4, §7, ¶13 (Adopted by S.C.R. No. 183, 

§1, approved at general election Nov. 3, 2020, eff. Jan. 1, 

2021). 

3. Taxation etc. Art. 8, §1, ¶3 (Adopted at general election 

Nov. 3, 1953, eff. Jan. 1, 1954. Amended at general elec-

tion Nov. 5, 1963, eff. Dec. 5, 1963; Nov. 8, 1983, eff. Dec. 

8, 1983; Nov. 8, 1988, eff. Dec. 8, 1988; Nov. 2, 1999, eff. 

Dec. 2, 1999; S.C.R. No. 110, §1, approved at general elec-

tion Nov. 5, 2019, eff. Dec. 5, 2019; A.C.R. No. 253, §1, 

approved at general election Nov. 3, 2020, eff. Dec. 3, 

2020). 

4. Funding for open space etc. Art. 8, §2, ¶7 (Adopted at 

general election Nov. 3, 1998, eff. Dec. 3, 1998. Amended 

at general election Nov. 4, 2003, eff. Dec. 4, 2003). 

5. Redistricting etc. Art. 4, §3, ¶4 (Adopted by A.C.R. No. 

188, §1, approved at general election Nov. 3, 2020, eff. 

Dec. 3, 2020). 

6. Vacancy in office of Governor or Lieutenant Governor 
etc. Art. 5, §1, ¶8 (Amended at general election Nov. 8, 

2005, eff. Jan. 17, 2006). 

7. Eligibility for office of Governor and Lieutenant Gov-
ernor. Art. 5, §1, ¶2 (Amended at general election Nov. 8, 

2005, eff. Jan. 17, 2006). 

8. Appointment and removal of department heads etc. 
Art. 5, §4, ¶4 (Amended at general election Nov. 8, 2005, 

eff. Jan. 17, 2006). 

9. Persons denied right of suffrage etc. Art. 2, §1, ¶6 

(Amended at general election Nov. 7, 1995, eff. Dec. 7, 

1995. Amended by L.2007, S.C.R. No. 134, §1, approved at 

general election Nov. 6, 2007). 

10. Ineligibility of members for civil office or position. 

Art. 4, §5, ¶1 (Amended at general election Nov. 8, 2005, 

eff. Jan. 17, 2006). 

11. Term of office of Governor and Lieutenant Governor 
etc. Art. 5, §1, ¶5 (Amended at general election Nov. 8, 

2005, eff. Jan. 17, 2006). 
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12. Motor fuel and petroleum product 
taxes etc. Art. 8, §2, ¶4 (Adopted at 

general election Nov. 6, 1984, eff. 

Dec. 6, 1984. Amended at general 

election Nov. 7, 1995, eff. Dec. 7, 

1995, Nov. 7, 2000, eff. Dec. 7, 2000; 

Nov. 7, 2006, eff. Dec. 7, 2006; Nov. 

8, 2016, eff. Dec. 8, 2016). 

13. State minimum wage rate. Art. 1, 

¶23 (Adopted by S.C.R. No. 1, §1, 

approved at general election Nov. 5, 

2013, eff. Dec. 5, 2013). 

14. Appointment of executive heads 
etc. Art. 5, §4, ¶2 (Amended at gener-

al election Nov. 8, 2005, eff. Jan. 17, 

2006). 

15. Public disclosure of certain infor-
mation relating to sex offenders. 

Art. 4, §7, ¶12 (Adopted at general 

election Nov. 7, 2000, eff. Dec. 7, 

2000). 

16. Credit of natural resource dam-
ages awards etc. Art. 8, §2, ¶9 

(Adopted by S.C.R. No. 39, §1, 

approved at general election Nov. 7, 

2017, eff. Dec. 7, 2017). 

17. Personal income tax; use to reduce 
or offset property taxes. Art. 8, §1, 

¶7 (Adopted at general election Nov. 

2, 1976, eff. Dec. 2, 1976. Amended at 

general election Nov. 6, 1984, eff. 

Dec. 6, 1984; Nov. 7, 2006, eff. Dec. 7, 

2006). 

18. Contributions collected from 
assessments on wages. Art. 8, §2, ¶8 

(Adopted by S.C.R. No. 60, §1, 

approved at general election Nov. 2, 

2010, eff. Dec. 2, 2010). 

19. Office ineligibility of Governor 
and Lieutenant Governor etc. Art. 

5, §1, ¶3 (Amended at general elec-

tion Nov. 8, 2005, eff. Jan. 17, 2006). 

20. Funding for preservation of lands 
etc. Art. 8, §2, ¶6 (Adopted at general 

election Nov. 5, 1996, eff. Dec. 5, 

1996. Amended at general election 

Nov. 4, 2003, eff. Dec. 4, 2003; Nov. 

8, 2005, eff. Dec. 8, 2005; Nov. 7, 

2006, eff. Dec. 7, 2006; S.C.R. No. 84, 

§1, approved at general election Nov. 

4, 2014, eff. July 1, 2015). 

21. Election of Governor and Lieu-
tenant Governor etc. Art. 5, §1, ¶4 

(Amended at general election Nov. 8, 

2005, eff. Jan. 17, 2006).  

22. General elections. Art. 2, §1, ¶1 

(Amended at general election Nov. 7, 

1995, eff. Dec. 7, 1995; Nov. 8, 2005, 

eff. Jan. 17, 2006).  

23. Salary of Governor and Lieutenant 
Governor etc. Art. 5, §1, ¶10 

(Amended at general election Nov. 8, 

2005, eff. Jan. 17, 2006). 

24. Justices of the Supreme Court and 
judges of the Superior Court etc. 

Art. 6, §6, ¶6 (Amended by L.2012, 

S.C.R. No. 110, § 1, approved at gen-

eral election Nov. 6, 2012, eff. Dec. 6, 

2012). 

25. Appointment of Lieutenant Gov-
ernor to fill unexpired term etc. 

Art. 5, §1, ¶9 (Amended at general 

election Nov. 8, 2005, eff. Jan. 17, 

2006). 

26. Vacancy in office of Governor etc. 

Art. 11, §7 (Adopted at general elec-

tion Nov. 8, 2005, eff. Jan. 17, 2006).  

27. Failure of Governor-elect or Lieu-
tenant Governor-elect to qualify 
etc. Art. 5, §1, ¶7 (Amended at gener-

al election Nov. 8, 2005, eff. Jan. 17, 

2006). 

28. Secretary of State and Attorney 
General etc. Art. 5, §4, ¶3 (Amended 

at general election Nov. 8, 2005, eff. 

Jan. 17, 2006). 

29. Vacancy in office of Governor etc. 

Art. 5, §1, ¶6 (Amended at general 

election Nov. 8, 2005, eff. Jan. 17, 

2006).  

30. Finance, limitation of indebted-
ness. Art. 8, §2, ¶3 (Amended at gen-

eral election Nov. 8, 1983, eff. Dec. 8, 

1983. Amended by L.2008, S.C.R. 

No. 39, §1, approved at general elec-

tion Nov. 4, 2008). 

31. Double jeopardy; pretrial release; 
grounds for denial of pretrial 
release. Art. 1, ¶11 (Amended by 

S.C.R. No. 128, §1, approved at gen-

eral election Nov. 4, 2014, eff. Jan. 1, 

2017). 

 
Compiled by JOHN C. CONNELL. He is a share-
holder/partner at Archer & Greiner, P.C., and a 
member of its Business and Government Litiga-
tion, Civil Rights, Media, and Appellate Advocacy 
practice groups. He has extensive experience in 
constitutional law matters. 
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A Districting Amendment— 
or a Districting Convention? 
A Look at How We Can Address Gerrymandering  

By Edward A. Hartnett 

Earlier this year, the Supreme Court of New Jersey faced a problem. Its chosen 

independent member of the New Jersey Congressional Districting Commission, a 

respected former member of the Court itself, had offered this explanation of his tie-

breaking vote: 

 

In the end, I decided to vote for the Democratic map, simply because in the last redistricting 

map it was drawn by the Republicans. 

Thus, I conclude that fairness dictates that the Democrats have the opportunity to have their 

map used for this next redistricting cycle.1 

 

The Court, in a unanimous opinion written by Chief Justice Stuart Rabner, reject-

ed all legal challenges to the resulting map, observing that the independent mem-
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ber’s “vote marks the end of a political 

process,” that “follows days of private 

meetings and discussions in a hotel, 

with one side and then the other.…

Those discussions and their resolution 

are not subject to procedural rules or 

judicial review in precisely the manner 

that an agency decision or a trial judge’s 

ruling would be.”2 

The Court added, “Questions of parti-

sanship or the appearance of partisan-

ship can affect the public’s confidence, 

yet our current system is designed to be 

overseen by twelve partisan members 

and a thirteenth member whom the 

party delegations propose,” and noted 

pointedly that “there are other ways to 

conduct the redistricting process,” such 

as “independent redistricting commis-

sions that include citizens with no party 

affiliation, in order to ‘increase the 

degree of separation between map-draw-

ers and partisan politics.’”3 The choice 

whether to retain the existing system of 

districting or to change it “is left to the 

people of our State.”4  

Although Chief Justice Rabner sug-

gested the possibility of a constitutional 

amendment, he did not (unlike his pred-

ecessor, Chief Justice Joseph Weintraub) 

suggest a constitutional convention.5 

Prior generations held conventions in 

the 1940s and 1960s, but we have not 

done so since. “Prying the power to redis-

trict or influence the redistricting 

process out of the hands of legislators is 

no small feat,” as one redistricting schol-

ar explains.6 It is especially difficult in 

New Jersey, which lacks initiative and 

referendum. But as difficult as it may be 

to convince the Legislature to call a con-

stitutional convention—it took years of 

work to convene the 1947 convention—a 

convention offers the best hope for creat-

ing a system that recognizes what the 

Supreme Court of the United States has 

called the “core principle of republican 

government,” that “the voters should 

choose their representatives, not the 

other way around.”7 A convention could 

be structured to minimize the impact of 

partisan politics. It could address not 

only the process of districting, but also 

the criteria to be used. 

A convention could also address both 

congressional districting and the similar 

process used to establish districts for the 

New Jersey Legislature.8 Reform of state 

legislative districting may prove to be 

especially important if the Supreme 

Court of the United States adopts some 

version of the Independent State Legisla-

ture (ISL) theory and limits the ability of 

state constitutions and state courts to 

constrain the way that state legislatures 

draw congressional districts.9 To the 

extent that state legislatures are inde-

pendent of state constitutions and state 

courts in establishing congressional dis-

tricts, the more important it is who the 

members of those state legislatures are. 

And the more important it is who the 

state legislators are, the more important 

it is how the state Legislature itself is dis-

tricted. Partisanship in districting the 

state Legislature could beget unchecked 

partisanship in congressional districting. 

1947 Constitution 
The 1947 Constitution said nothing 

about the creation of congressional dis-

tricts, leaving the matter to the state Leg-

islature to determine under Article I of 

the United States Constitution and the 

federal statute requiring single member 

districts.10 With nothing in the state con-

stitution to constrain the gerrymander-

ing of congressional districts, the result 

was that, as then-Gov. Robert B. Meyner 

put it in 1960, “Redistricting ordinarily 

occurs only when the Legislature and the 

Executive are of the same political per-

suasion and the result often reflects this 

affinity.” He observed that there had 

been no change to the congressional dis-

tricts for more than 28 years, and some 

congressional districts had more than 

twice as many people as others.11  

The 1947 Constitution did, however, 

constrain the gerrymandering of state 

legislative districts by requiring that state 

legislative districts follow county lines. 

This was obviously true for the state Sen-

ate, in which each county had a single 

senator. But it was also true for the Gen-

eral Assembly, whose members were also 

elected by county.12 The only way to ger-

rymander a state legislative district 

would be to change county borders. No 

new county has been created since the 

creation of Union County in 1857.13 And 

border changes since 1947 have been 

insignificant: a quarter acre in 1950, and 

three-quarters of an acre in 1958.14 

But while gerrymandering of state leg-

islative districts was not an issue under 

the 1947 Constitution, apportionment 

of those seats was. The 1947 Constitution 

required that seats in the General Assem-

bly “be apportioned among the several 

counties as nearly as may be according to 

the number of their inhabitants,” but 

also provided that “each county shall at 

all times be entitled to one member and 

the whole number of members shall 

never exceed sixty.”15 These provisos 

made it impossible to achieve an equal 

ratio of inhabitants to Members of the 

Assembly in each county. If that were not 

enough, the requirement to reapportion 

was not always heeded.16 

1966 Convention 
After the Supreme Court of the Unit-

ed State decided Reynolds v. Sims and 

held that “the Equal Protection Clause 

requires that the seats in both houses of 

a bicameral state legislature must be 

apportioned on a population basis,”17 

New Jersey held a constitutional conven-

tion to change its Legislature. Although 

it was clear that it would no longer be 

permissible for each county to have a 

single senator, there was considerable 

effort to respect county lines. This effort 

was not simply due to respect for tradi-

tion; it was also designed to constrain 

partisan gerrymandering. And munici-

pal lines were to be respected where pos-

sible for the same reason. 
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This rationale was explicit. For exam-

ple, one of the monographs produced to 

inform the delegates’ deliberations was 

entitled The Prevention of Gerrymander-

ing.18 Among the techniques listed to 

reduce gerrymandering was to avoid 

splitting municipalities.19 When dealing 

with municipalities that were so large 

that they needed to be split, another 

technique to reduce gerrymandering was 

to limit the number of parts in which 

larger municipalities could be split. Even 

U.S. Chief Justice Earl Warren acknowl-

edged the risk: “Indiscriminate district-

ing, without any regard for political sub-

division or natural or historical boundary 

lines, may be little more than an open 

invitation to partisan gerrymandering.”20 

The convention proposed, and the 

people adopted, a revised legislative 

scheme that apportioned senators 

among Senate districts by population, 

with each Senate district to “be com-

posed, wherever possible, of one single 

county, and, if not so practicable, of two 

or more contiguous whole counties.”21 

Each Senate district with only one sena-

tor would also be an Assembly district. 

Senate districts with more than one sen-

ator would be divided into Assembly dis-

tricts. Unless necessary to meet a limita-

tion on population deviation, “no 

county or municipality shall be divided 

among Assembly districts unless it shall 

contain more than one-fortieth of the 

total number of inhabitants of the State,” 

and tight constraints were imposed on 

the number of district that the larger 

counties or municipalities could be 

divided into.22 

These provisions are still in the cur-

rent text of the New Jersey Constitution. 

However, a series of New Jersey Supreme 

Court decisions have effectively deleted 

them from the Constitution.23 Of course, 

under the Supremacy Clause of the Unit-

ed States Constitution, state law must 

give way to valid federal law.24 But these 

decisions have done more than insist 

that these state constitutional provi-

sions yield to the extent that federal law 

requires. Instead, they have freed those 

engaged in districting from having to 

pay any attention at all to these consti-

tutional provisions. Normally, judges try 

to save as much as possible of a legal 

enactment; New Jersey judges even 

engage in what they call “judicial sur-

gery” to do so.25 But here, the New Jersey 

Supreme Court has wielded an axe 

rather than a scalpel. 

The result is that anyone who looks to 

the text of the New Jersey Constitution 

to understand the structure of the New 

Jersey Legislature will be badly misled. 

A New Convention 
A new convention could take up Chief 

Justice Rabner’s invitation to create a 

nonpartisan districting commission. If a 

nonpartisan commission is a bridge too 

far, perhaps a commission could draw on 

New Jersey’s longstanding tradition of 

cross-party judicial appointments with a 

requirement that some or all commis-

sioners not be affiliated with the party of 

the appointing official.26  

A convention could address both con-

gressional and state districting. It could 

establish clear standards to be applied by 

that commission, reducing the risk that a 

nominally nonpartisan commission 

might be dominated by partisans. Of 

course, people will disagree on the 

appropriate criteria and the extent to 

which they should constrain the com-

mission, but the more determinate the 

standards established in the Constitu-

tion, the less it is necessary to rely on the 

independence of the commission itself. 

And a convention could make clear that 

the chosen criteria govern to the extent 

possible, even if federal law requires that 

they give way in particular circum-

stances.27  

At the time of the 1966 Convention, 

computerized districting was in its infan-

cy.28 Now, “advancements in computing 

technology have enabled mapmakers 

to…generate thousands of possibilities at 

the touch of a key—and then choose the 

one giving their party maximum advan-

tage,” making “gerrymanders far more 

effective and durable than before, insu-

lating politicians against all but the most 

titanic shifts in the political tides.”29 This 

same technology can be used to assist an 

independent commission.30 Of course, 

the technology cannot choose the crite-

ria for us, and it might be impossible for a 

computer to pick the “best” of all possi-

ble maps.31 But a computer can randomly 

generate thousands of maps meeting cer-

tain chosen criteria, and then rank those 

maps according to certain other chosen 

criteria.32 Such a ranking could inform 

(or constrain) a commission, and be 

quite useful if any map that would other-

wise be chosen under state law runs afoul 

of any existing or new federal law.  

Politicians looking to district for parti-

san advantage or for self-preservation—

elected officials looking to choose their 

voters rather than the other way 

around—may not like this idea. But that 

is why a constitutional convention may 

be our best hope. n 
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Legislature, Courts 
Shape Evolving Bail 
Reform Landscape 
By Alan L. Zegas 

B
eginning in 2007, when the New Jersey Legislature eliminated the 

death penalty for murder, the constitutional right to bail applied to 

all cases.1 The system relied heavily upon the setting of a monetary 

bail sufficient to ensure the presence of the accused at trial. Defen-

dants were required to post cash or arrange for a bond to secure their 

release.2  

The system had unfair consequences: Defendants who posed a substantial risk of 

danger to the community or were a high risk of flight could be released if they posted 

untainted funds with the court in an amount set by the court, which was often high. 

By contrast, poorer defendants, accused of less serious crimes, who posed little risk of 

flight, were held in custody because they could not post modest amounts of bail. 
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In 2014, the voters approved an 

important amendment to the state con-

stitution, modifying Article I, paragraph 

11, dating from 1844, to permit pretrial 

detention under certain circumstances 

and relegating cash bail to the last 

option to ensure that defendants appear 

at trial. This new set of constitutional 

mandates was to be implemented by the 

Legislature. 

On any given day, the New Jersey 

county jail system has in its custody 

approximately 15,000 inmates. A 2013 

study of the New Jersey jail population 

revealed that 12% of the jail population 

was held in custody because of an inabil-

ity to pay $2,500 or less.3 The study also 

revealed that there was a backlog of: 41% 

of the municipal court cases; 53% of the 

Superior Court cases pre-indictment; and 

45% of the criminal cases post-indict-

ment. Inmates who had been indicted 

but not yet tried had been in custody for 

314 days on average. Some inmates were 

sitting in jail for longer than their likely 

jail sentence would be if they had been 

tried and convicted. 

As a result of these statistics, New Jer-

sey’s bail laws, which had been based 

entirely upon the payment of money or a 

bond, were replaced by a statutory sys-

tem that disfavored pretrial detention 

and instead favored the release of indi-

viduals based upon their judicially-

assessed risk of flight and their danger to 

the community. 

Under the new statutory scheme, a 

prosecutor may file a motion at any time 

seeking the pretrial detention of a defen-

dant if crimes of certain classes are 

alleged. A pretrial detention hearing is to 

be held no later than the defendant’s first 

appearance. If pretrial detention is sought 

after the defendant’s first appearance, a 

hearing is to be held within three days 

unless an application for a continuance is 

made by the prosecutor or defendant.  

At the detention hearing, a defendant 

has the right to counsel or to the appoint-

ment of counsel, if the defendant is indi-

gent. The defendant also has a right to tes-

tify without the testimony being used to 

prove guilt at trial, present witnesses, 

cross-examine witnesses, and present 

information “by proffer or otherwise.” 

Depending upon the crime charged a 

rebuttable presumption may arise that 

the individual poses a risk of flight or 

danger to the community, or a rebuttal 

presumption may arise that some combi-

nation of monetary bail or non-mone-

tary conditions, arise in favor of the indi-

vidual’s pretrial release. 

A prosecutor seeking to rebut a pre-

sumption favoring the defendant’s pretri-

al release must prove the need for deten-

tion by clear and convincing evidence. 

Court Interpretations 
Since the new detention statute was 

enacted, the New Jersey Supreme Court 

has issued several decisions interpreting 

the law. Chief Justice Stuart Rabner, writ-

ing for the Court in the first of the 

Court’s detention decisions, State v. 

Robinson,4 upheld the constitutionality 

of the new statute. Robinson, the defen-

dant, had been arrested and was charged 

with first degree murder and possessory 

weapons offenses. The state moved for 

the defendant’s detention. At the deten-

tion hearing, the defendant demanded 

that the state disclose to defendant a sur-

veillance video of the shooting. The 

Supreme Court, noting that the pretrial 

detention rule called for discovery of 

“statements and reports” held that the 

state was not required to disclose surveil-

lance videos. 

The Court also ruled that although 

statements related to a witness who is 

referred to in both the affidavit of proba-

ble cause and incident report must be 

disclosed, if the incident report alone ref-

erences an expert report, and the state 

does not otherwise rely on it at the 

detention hearing, the report need not 

be disclosed to defendant at the hearing. 

In State v. Ingram,5 a case decided 

shortly after Robinson, the defendant 

was charged by way of a complaint-war-

rant with various possessory weapons 

offenses. At a pretrial detention hearing, 

the defendant maintained that for the 

state to prove the existence of probable 

cause, a witness must be called. The 

Supreme Court disagreed. The Court 

held that if the information in a defen-

dant’s criminal history, record of court 

appearances, and recommendations in 

the public safety assessment are com-
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pelling, the judge may find grounds for 

pretrial detention by clear and convinc-

ing evidence based on those documents 

alone. The Court also ruled that a post-

arrest finding of probable cause may be 

based on hearsay and a written proffer in 

a non-adversarial setting.  

Subsequently, State v. S.N.6 involved a 

defendant who was charged in a com-

plaint-warrant with first-degree aggra-

vated sexual assault on a person under 

the age of 13, second-degree child endan-

germent, and fourth-degree lewdness. 

The trial court ordered defendant 

detained. The Appellate Division 

reversed and the Supreme Court 

affirmed, modifying the decision of the 

Appellate Division. 

Analyzing the posture of the case, the 

Court noted that the “abuse of discre-

tion” standard is to be applied on review 

of pretrial detention determinations 

under the Criminal Justice Reform Act. 

The Court held that the trial court had 

abused its discretion in ordering the 

detention of the defendant. The Court 

noted that a trial court’s decision not 

supported by articulable facts is not enti-

tled to deference and may constitute an 

abuse of discretion. 

The Court also found that the trial 

court had abused its discretion because 

the charges did not carry a presumption 

of detention; the defendant was 50 years 

old, gainfully employed, and lacked a 

criminal history. Although the defen-

dant was a citizen of both the United 

States and Canada, he had strong ties to 

the community, including his support of 

his adoptive parents and his relationship 

with his biological children. 

In State v. Dickerson,7 the defendant 

was charged with second-, third-, and 

fourth-degree crimes relating to drugs, 

unlawful interception or use of official 

communications, and the possession of 

weapons. At a pretrial detention hearing, 

the trial court released the defendant as a 

sanction against the state for failing to 

provide the defendant with the affidavit 

used to support the search warrant.  

Justice Lee Solomon, writing for the 

Court, held that the Criminal Justice 

Reform Act did not mandate automatic 

disclosure of an affidavit of probable 

cause supporting a search warrant. No 

circumstances existed, the Court held, to 

necessitate disclosure of the affidavit 

supporting the search warrant. In so rul-

ing, the Court noted that when the 

offenses charged include an element of 

possession, a showing of probable cause 

that the defendant committed the 

offense requires that the state establish 

the existence of a nexus between the 

defendant and the contraband in the 

defendant’s possession within the mean-

ing of the charged offenses. 

If the nexus is at issue, the defendant 

is free to challenge probable cause on 

those grounds. The Court noted that the 

detention rule requires disclosure of 

materials that relate to the state’s presen-

tation at the detention hearing. If it is an 

affidavit that supplies the nexus between 

the defendant and the contraband found 

the warrant should be disclosed. In 

detention cases, the Court noted, judges 

have discretion to require production of 

additional discovery at a hearing, includ-

ing the search warrant affidavit, when 

appropriate. Pretrial release of a defen-

dant, the Court held, may not be used as 

a discovery sanction. Only the failure of 

the state to establish probable cause or to 

overcome the presumption of release jus-

tifies release. 

Defendants in State v. Mercedes8 were 

charged in separate actions with robbery 

and drug possession respectively. The 

trial judge ordered pretrial detention for 

the robbery defendant but denied the 

state’s motion for pretrial detention of 

the drug possession defendant.  

The Court upheld the detention order 

entered against the robbery defendant. 

As to the drug possession defendant, the 

Court stated that a recommendation 

against pretrial release based only on the 

type of offense charged cannot justify 

detention by itself unless the recommen-

dation is based on one of two presump-

tions in the Criminal Justice Reform Act. 

A defendant may request that a deten-

tion hearing be reopened if (1) the order 

of detention relied solely on a recom-

mendation against release by the pretrial 

services program, (2) the recommenda-

tion was based only on the type of 

offense charged, and (3) the recommen-

dation was not based on an offense of 

murder or a crime that carries a sentence 

of life imprisonment. 

The defendant in State v. Pinkston9 was 

ordered detained in a prosecution for sec-

ond-degree eluding and second-degree 

aggravated assault while alluding. The 

Supreme Court held that pretrial deten-

tion is appropriate only if, after a hearing, 

a judge finds by clear and convincing evi-

dence that no release conditions would 

reasonably assure the defendant’s appear-

ance in court, the safety of the communi-

ty, or the integrity of the criminal justice 

process. The Court also held that, in 

determining whether pretrial detention 

is appropriate, courts may consider infor-

mation about the nature and circum-

stances of the offense, the weight of the 

evidence, the defendant’s history and 

characteristics, the nature of the risk of 

danger and obstruction the defendant 

poses, and the release recommendation 

of the pretrial services program. 

A defendant, the Court noted, has a 

qualified, but not absolute, right to call 

adverse witnesses at pretrial detention 

hearings. Before being allowed to call an 

adverse witness regarding the propriety 

of detention at a pretrial detention hear-

ing, a defendant must proffer how the 

witness’s testimony would tend to under-

mine the state’s evidence in support of 

detention in a material way. The proffer, 

the Court stated, must tend to negate the 

propriety of detention. 

The Court, in State v. Hyppolite,10 said 

that when the state seeks to detain a 

defendant prior to trial under the Crimi-

nal Justice Reform Act, “all exculpatory 
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evidence” must be disclosed prior to the 

detention hearing. The state, failing to 

disclose all exculpatory evidence prior to 

the hearing, made a disclosure after the 

defendant was ordered detained. In such 

a circumstance, the Court ruled, trial 

judges should apply a modified material-

ity standard in deciding whether to 

reopen the hearing. 

The hearing should be reopened, the 

Court ruled, if there is a reasonable possi-

bility that the result of the detention 

hearing would have been different had 

the evidence been timely disclosed. The 

burden is on the state, the Court found, 

to demonstrate that there is no reason-

able possibility the withheld evidence 

would have changed the outcome of the 

hearing, thereby obviating the need for a 

new hearing. Concluding that the result 

of the detention hearing could have been 

different had the exculpatory evidence 

been timely disclosed, the Court held 

that the hearing must be reopened. 

In State v Canales,11 the defendant 

moved for leave to appeal from the trial 

court’s order detaining him prior to trial. 

Though denying the motion for leave to 

appeal, the Court remanded the case to 

the trial court to determine whether 

probable cause existed to charge defen-

dant with first-degree rather than sec-

ond-degree racketeering. If first-degree 

charges were not supported, the Court 

ordered that the trial judge determine 

what impact the second-degree charge 

would have on the court’s detention 

decision. 

In Matter of Request to Release Certain 

Pretrial Detainees,12 the Office of the Pub-

lic Defender and the American Civil Lib-

erties Union filed a motion for an order 

to show cause seeking the immediate 

release or new detention hearings for 

detainees who had been confined for six 

months or more due to delays in their tri-

als caused by the COVID-19 pandemic. 

The Court stated that it could not sum-

marily determine whether due process 

had been violated without consideration 

of the specific circumstances of each indi-

vidual pretrial detainee’s case, including 

the length of the detention at issue. The 

Court did note, however, that if pretrial 

detention under a regulatory scheme is 

significantly prolonged, a defendant’s 

confinement may become punitive and 

violate their due process rights. 

With respect to the detainees suffer-

ing a delay of their trial date due to the 

COVID-19 pandemic, the trial court stat-

ed that various factors could be consid-

ered, including: (1) the length of the 

detainee’s detention to date as well as 

the projected length of ongoing deten-

tion; (2) whether the detainee had been 

or would be in detention longer than the 

likely amount of time they would actual-

ly spend in jail if convicted; (3) the exis-

tence and nature of any plea offer; (4) 

the detainee’s particularized health 

risks, if any, and whether they presented 

a heightened risk they would contract 

COVID-19; and (5) other factors relevant 

to pretrial detention as outlined by 

statute. 

Applying the foregoing factors, the 

Court held that defendants have the 

right to reopen their detention hearings 

if they: (1) have been detained for at least 

six months; and (2) can make a prelimi-

nary showing that, based on one or 

more of the above factors, they are enti-

tled to relief. 

Defendants, non-citizens, were 

charged with aggravated assault and 

criminal mischief in State v. Lopez-Car-

rera.13 To prevent removal of the defen-

dants from the country by immigration 

officials before trial, the state successfully 

moved for pretrial detention. The 

Supreme Court reversed, finding that the 

Criminal Justice Reform Act does not 

authorize the pretrial detention of a non-

citizen defendant to prevent their 

removal from the country. 

The Criminal Justice Reform Act is still 

in its infancy, and the law will continue 

to be interpreted as new circumstances 

arise. Some are sharply critical of the law, 

claiming that dangerous defendants are 

being released. Amendments to the act 

have been proposed. Whether the funda-

mental structure of the law is changed 

remains to be seen. The federal counter-

part to the law, enacted in 1984, still 

exists today.n 
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New Jersey’s Constitutional 
Right to a Civil Jury Trial: 
‘Inviolate’ But Not ‘Absolute’ 
By Hon. Gary K. Wolinetz and Bruce D. Greenberg 

The 1947 New Jersey Constitution guarantees the right to a jury trial, stating that 

“[t]he right of trial by jury shall remain inviolate.”1 But that has not meant that a jury 

trial is available in every civil case. Instead, whether a case can be tried by jury depends 

on whether it “would have been entitled to trial by jury before 1947.”2 That inquiry is 

“as old as the Republic.”3 This article addresses how courts have decided issues of jury 

trial rights in various civil cases in the 75 years since the 1947 Constitution. 

Law vs. Equity Distinction 
Borrowing its structure from English common law and equity principles, New Jer-

sey is one of only a few states that has retained separate Law and Chancery courts. 

Chancery cases involve claims “in which the plaintiff’s primary right or principal 
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relief sought is equitable in nature.”4 

Such claims historically were not triable 

by a jury.5 Thus, to this day, chancery 

cases are not tried to a jury, except if the 

court, “on motion or its own initiative,” 

empanels an advisory jury as to “any 

issue not triable of right by a jury.6 In 

contrast, “[t]raditionally, the right to a 

jury trial attaches in legal…actions,”7 

which are generally venued in the Law 

Division.8 

Ancillary Equitable Jurisdiction 
But what of cases that entail both equi-

table and legal (money damage) claims? 

Even before 1776, when New Jersey 

adopted its first Constitution, which stat-

ed that “the inestimable right of trial by 

jury shall remain confirmed, as part of 

the law of this colony, without repeal, for-

ever,”9 chancery courts could decide 

ancillary legal claims without a jury.10 

Legal issues have been considered “ancil-

lary” if they are “germane to or grow out 

of the subject matter of the equitable 

jurisdiction.”11 In contrast, if “legal claims 

arise from controversies that are inde-

pendent of the equitable action, they 

should be tried separately before a jury.”12 

Beginning almost immediately after 

the adoption of the 1947 Constitution, 

cases have applied the doctrine of “ancil-

lary equitable jurisdiction” to restrict 

jury trials.13 Since plaintiffs have the abil-

ity to choose their venue, plaintiffs who 

want a jury trial in a case implicating 

both legal and equitable issues may often 

ensure a jury trial by filing in the Law 

Division. This often results in defendants 

who want to pursue legal counterclaims 

in a case filed in Chancery being fore-

closed from a jury trial. 

In Lyn-Anna Properties, Ltd. v. Har-

borview Development Corp.,14 the plaintiffs 

filed suit in the Chancery Division 

against their partners in a failed real 

estate development, seeking an account-

ing and other equitable relief. The defen-

dants responded with a damages coun-

terclaim for legal malpractice and fraud, 

and they demanded a jury trial on the 

counterclaim.15 The Chancery Division, 

the Appellate Division, and the Supreme 

Court all rejected the jury demand.16 The 

Supreme Court reaffirmed the doctrine 

of ancillary equitable jurisdiction and 

stated: 

 

The nearly fifty years of experience since 

the adoption of the Constitution of 1947 

convince us that that historic doctrine of 

ancillary equitable jurisdiction has been 

working well and that this discretionary 

jurisdiction can continue to be reposed in 

our chancellors. Those “courts of con-

science” guard at once the right to trial by 

jury and the right to an equitable action 

when a remedy at law might be inade-

quate.17 

 

The Appellate Division had earlier 

applied the doctrine to a damages coun-

terclaim brought under the New Jersey 

Antitrust Act18 in a Chancery Division 

case that was instituted to compel specif-

ic performance of a contract to convey 

properties in Atlantic City.19 Even though 

the defendants had strategically amend-

ed their pleadings to strike their own 

claims for equitable relief, leaving only 

their damages counterclaim, and had 

consented to transfer the disputed prop-

erties to moot the plaintiffs’ specific per-

formance claims, their jury demand 

failed.  

What mattered was “the facts existing 

at the inception of the suit. Thus, if the 

primary relief sought by the com-

plainant was equitable in nature, equity 

had jurisdiction to settle all issues, even 

though purely legal in nature, where sub-

sequent events made it impractical or 

unnecessary to award equitable relief.”20 

Gray Areas: Actions for Declaratory 
Judgment 

Declaratory judgment actions repre-

sent their own special category. Such 

actions “were unknown at common law” 

and did not exist before 1947.21 Instead, 

the Uniform Declaratory Judgments 

Act,22 governs the right to declaratory 

relief.23 

New Jersey courts have long held that 

a declaratory judgment is “neither equi-

table nor legal in its nature ... [but] takes 

on the color of either, depending upon 

the issue.”24 The equitable versus legal 

analysis is informed by “the historical 

basis for the cause of action and focus on 

the requested relief[,’ and o]f the two, the 

more persuasive factor is the requested 

relief.”25 In categorizing actions for 

declaratory judgments, courts have 
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taken a practical approach, refusing to 

permit the decision to be “driven by the 

label a party affixes to its pleading” but 

instead “transcend[ing] superficialities 

and reach[ing] the substance of what is 

alleged and sought.”26 The result is a 

highly case-sensitive analysis. 

In Wood v. New Jersey Mfrs. Ins. Co.,27 the 

Supreme Court held that an insured’s 

claim of bad faith by an insurer, author-

ized by Rova Farms Resort, Inc. v. Investors 

Ins. Co. of America,28 “is and always has 

been a breach of contract claim, and it is 

beyond question that a breach of contract 

claim was at common law and remains 

today an action triable to a jury.”29 In con-

trast, Ciba-Geigy Corp. v. Liberty Mut. Ins. 

Co.,30 an environmental case against insur-

ers seeking recovery of future remediation 

costs, was held to be equitable because the 

plaintiffs were essentially seeking specific 

performance, a classic equitable remedy, 

and because remediation was “a form of 

equitable relief that can require continu-

ing supervision.31 The fact that the plain-

tiffs also claimed “substantial future dam-

ages” did not alter the result, because the 

amount of those damages was “both 

uncertain and unknown.”32 The Supreme 

Court did, however, limit its ruling to 

actions seeking recovery of future envi-

ronmental remediation costs, declining 

to “reach the broader question concern-

ing the extent to which the right to a jury 

trial attaches to actions for coverage on 

other kinds of insurance policies.”33 

More recently, the Appellate Division 

affirmed the denial of a jury trial in IMO 

Indus., Inc. v. Transamerica Corp.34 There, 

an insured sued insurers for a declaration 

of rights under its insurance policy, and 

for compensatory and punitive damages 

for breach of contract and related 

claims.35 Amended complaints added 

other insurers as defendants and 

advanced additional claims.36 The plain-

tiff sought a jury trial, but defendants 

filed motions to strike the jury demand.37 

The trial judge granted those motions.38 

On appeal, the Appellate Division 

affirmed.39 Focusing on the original com-

plaint, the trial judge had determined 

that “defendant insurers were obligated 

to provide coverage for future indemnifi-

cation and defense costs,” and those were 

equitable claims to which no jury trial 

right attached.40 The Appellate Division 

agreed on both counts.  

The lesson is that courts will focus on 

the original complaint even though the 

amended complaints added monetary 

damage claims, and in any event, the 

relief sought in all of the different com-

plaints stemmed from and was inter-

twined with the equitable claims for 

enforcement of the plaintiff’s alleged 

contractual rights.41 The Appellate Divi-

sion distinguished an earlier case, Ward v. 

Merrimack Mut. Fire Ins. Co.,42 “because 

Ward was a coverage case where the pri-

mary remedy sought was money for 

damages already incurred. The plaintiff 

here was not making claims for any 

future or ongoing injury.”43 

As those insurance coverage cases 

indicate, determining whether there is a 

right to jury trial in a declaratory judg-

ment action requires careful attention to 

the primary relief sought, the extent to 

which a contrasting form of relief is 

intertwined with that primary relief, and 

other factors. The law in this area will 

doubtless continue to evolve.  

Gray Areas: Actions Under Other 
Statutes 

The Declaratory Judgment Act is per-

haps the only statute that can be viewed 

as seeking either primarily legal or pri-

marily equitable relief. Our courts have 

been asked to opine about jury trial 

rights under other statutes, and the 

results have varied. In some instances, 

after a court ruled, the Legislature inter-

vened to amend the statute and overrule 

the court’s decision. This article cannot 

address every such case, but some key 

examples follow. 

New Jersey Antitrust Act 
In Boardwalk Properties v. BPHC Acqui-

sition, Inc.44 the Appellate Division 

affirmed the ruling of the Chancery Divi-

sion that the New Jersey Antitrust Act45 

does not afford a right to a jury trial. The 

court stated, “[t]he purpose of the Act is 

the prevention of trade restraining prac-

tices which have a tendency to deprive 

the public of benefits ordinarily derived 

from a competitive market. While a pri-

vate litigant may financially gain from a 

suit under the statute, the overriding 

purpose of the Act is to advance the pub-

lic policy in favor of competition. More-

over, when the statute is viewed as a 

whole, the available remedies afforded to 

the Attorney General in prosecuting civil 

actions under the statute combined with 

the remedies available to a private liti-

gant are predominantly equitable in 

nature.”46 The fact that the Act omitted 

any reference to a jury trial also con-

tributed to the result.47 
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New Jersey Consumer Fraud Act 
In contrast, in Zorba Contractors, Inc. v. 

Housing Authority, City of Newark,48 the 

Appellate Division held that there is a 

right to a jury trial in an action by a con-

sumer under the New Jersey Consumer 

Fraud Act (CFA).49 The court offered the 

following reasons for that conclusion.  

First, the CFA expressly authorizes 

“legal relief” as well as equitable relief.50 

The court noted that “the Legislature’s 

characterization of a cause of action as 

‘legal’ may justify an inference that it 

intended to authorize a jury trial” even 

though the CFA did not expressly so pro-

vide.51 Second, “N.J.S.A. 56:8-19 only 

allows a person who has suffered an 

‘ascertainable loss of moneys or proper-

ty’ to maintain a private CFA action. 

Thus, the essential legislative objective 

in authorizing a private CFA action was 

to afford defrauded consumers an oppor-

tunity to obtain legal relief for such 

‘ascertainable loss[es].’”52 Finally, the 

Appellate Division recognized the “close 

relationship” between a private action 

under the CFA and a claim for common 

law fraud.53 A consumer may pursue both 

types of claims in the same case, on the 

same basic facts, and the court observed 

that “[t]here is an undisputed right to a 

jury trial in an action for common-law 

fraud.”54 Were there no right to a jury trial 

on a CFA claim, “there would be a risk 

that the jury and the trial court would 

make conflicting findings concerning a 

common factual issue.”55 The Appellate 

Division was unwilling to assume that 

the Legislature intended “to require 

bench trials of private claims under the 

CFA that substantially overlap and may 

be tried together with common-law 

fraud claims that are required to be tried 

before a jury.”56 

Law Against Discrimination and 
Conscientious Employee Protection Act 

In at least two instances, the Legisla-

ture has acted to overrule judicial deci-

sions finding no jury trial right under a 

statute. In Shaner v. Horizon Bancorp.,57 the 

Supreme Court held that there was no 

right to a jury trial under the New Jersey 

Law Against Discrimination (LAD).58 As 

the Supreme Court later recognized, the 

Legislature overruled that decision in 

1990 by amending the LAD to provide for 

a jury trial right.59 Similarly, the Legisla-

ture overruled an Appellate Division 

opinion60 that the Conscientious 

Employee Protection Act (CEPA),61 lacked 

a right to a jury trial.62 But there may be a 

wrinkle.  

In Kaye v. Rosefielde,63 the Appellate 

Division affirmed a Chancery Division 

decision that CEPA and breach of con-

tract counterclaims could not be the sub-

ject of a jury trial. The court approved the 

Chancery Division’s “invocation and 

application of the doctrine of ancillary 

jurisdiction” in that complex case and 

“properly exercised his discretionary 

authority to adjudicate the counts in 

Rosefielde’s counterclaim that sought 

purely legal relief in the form of compen-

satory damages.”64 The Appellate Divi-

sion so ruled despite the statutory 

amendment to CEPA that provided for a 

jury trial.65 The Supreme Court later 

reversed the Appellate Division’s deci-

sion on other grounds, without address-

ing the question of jury trial for the CEPA 

claim.66 But the Appellate Division’s rul-

ing is a reminder that ancillary equitable 

jurisdiction can be a trump card in the 

jury trial context, even when a statute 

that expressly affords a jury trial right is 

at issue. 

Conclusion 
Civil jury trials in New Jersey are 

“inviolate,” as the 1947 Constitution pro-

vides. But the right to a civil jury trial is 

not absolute. Certain cases may see a 

“race to the courthouse” to assert prayers 

for equitable relief in an attempt to fore-

close a jury trial. A nuanced analysis of 

such factors as the relief sought, the his-

torical treatment of that relief or the 

underlying claim(s), context, and the 

doctrine of ancillary equitable jurisdic-

tion is often necessary to understand the 

proper result. n 
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How Two Constitutional 

Reforms Gave New Jersey 

Government More Streamlined 

Authority and Judicial Review 
By Ronald K. Chen 

The 1947 New Jersey Constitution was transformative in many 
ways, not the least of which was the arrangement of a 
previously chaotic morass of administrative agencies into a 
relatively streamlined executive branch that provided for 
effective supervision of those agencies by the governor, and the 
creation of a coherent mechanism for meaningful review of 
those administrative actions by the judiciary.  
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The pre-1947 Structure of State 
Government and Availability of 
Judicial Review 

Under the 1844 Constitution, the 

executive branch was a jumble of more 

than 80 assorted departments, agencies, 

bureaus, offices and authorities, each 

acting with virtual autonomy and with 

very little real supervision possible by the 

governor. In a 1943 speech advocating 

for constitutional reform, former Gov. 

Charles Edison complained: 

 

The governor has no cabinet, as the Presi-

dent of the United States has, and as many 

governors have. Rather, the men who 

head the various  departments and  who 

would normally make up his cabinet are 

persons appointed by earlier governors, 

elected by the Legislature, elected by 

commissions or boards, or even elected by 

non-governmental societies or associa-

tions. They are not responsible to the gov-

ernor,  and  he can discover only at their 

pleasure what is going on in their depart-

ments. They are often political opponents 

of his. Some of them count that day lost 

when they cannot find some way to use 

the powers of their offices to embarrass 

him  and  to bring his administration into 

disrepute.1 

 

As noted in the proceedings of the 

1947 Constitutional Convention, this 

grossly inefficient structure was inten-

tional in order to make the executive 

“the weakest of the three branches, a 

result which stemmed from the Colonial 

fears and suspicions of ‘tyrannical execu-

tives’ which permeated the State Consti-

tutional Convention of a century ago”2 

(referring to the 1844 Constitutional 

Convention).  

One consequence of this intentional 

disarray was that it also made judicial 

review of administrative agency deci-

sions extremely difficult, and often based 

on the subjective caprices of the judge. 

The procedural device to review an 

agency decision was the prerogative writ, 

a device inherited from medieval Eng-

land by which the Crown through the 

law courts exercised control over inferior 

courts or officials. Each of the preroga-

tive writs—procedendo, mandamus, prohi-

bition, quo warranto, habeas corpus, 

and  certiorari—had peculiar require-

ments for its invocation, and minor pro-

cedural errors in seeking the correct writ 

could result in denial. As its name 

implies, unlike writs of right, prerogative 

writs were considered only at the indi-

vidual discretion of the judge to whom 

they were presented, and advance per-

mission from the judge merely to file the 

petition was necessary. 

The 1947 Constitution 
The major structural reforms of the 

1947 Constitution are well known: (1) the 

conversion of the office of governor from 

a weak executive to one of the strongest of 

the nation, with full power of appoint-

ment over the Executive Branch and a 

strong veto power over legislation, and (2) 

the complete reorganization of the judici-

ary, including the jurisdictional merger 

of law and equity into one Superior Court 

and a newly constituted Supreme Court 

as the court of last resort, with the Chief 

Justice as the administrative head of the 

entire judicial branch. 

Two particular reforms are perhaps 

less often noted, but they have had an 

effect on the review and accountability 

of executive agency decisions. To replace 

the unmanageable assortment of 80+ 

autonomous independent agencies, Arti-

cle V, Section IV, ¶1 requires that the Leg-

islature allocate by law all the executive 

administrative offices and functions of 

state government within not more than 

20 principal departments (currently 

there are 15), arranged to the extent pos-

sible according to similarity of function. 

Article V, Section IV, ¶2 further requires 

that all these principal departments be 

under the supervision of the governor, 

and unless the Legislature provided oth-

erwise, headed by a single executive, 

nominated and appointed by the gover-

nor, with the advice and consent of the 

Senate, and who (except for the Secretary 

of State and the Attorney General) serve 

at the governor’s pleasure. The 1947 Con-

stitution therefore adopted a pyramidal 

structure for the executive branch, which 

limited the number of “direct reports” to 

the governor and did not require the gov-

ernor to engage in the ordinary manage-

ment of each department, but neverthe-

less placed the entire executive branch 

under the governor’s ultimate “supervi-

sion” through the ability to hire and fire 

the department heads.3  

The second particular reform affected 

the judiciary. Article VI, Section V, ¶4, 

“superseded” prerogative writs, and “in 

lieu thereof, review, hearing and relief 

shall be afforded in the Superior Court, 

on terms and in the manner provided by 

rules of the Supreme Court, as of right, 
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except in criminal causes where such 

review shall be discretionary.” This facial-

ly cryptic language, probably undeci-

pherable except to those who already 

had a predicate understanding of the 

ancient procedure of prerogative writs to 

which this provision refers and ostensi-

bly supplants, establishes the modern 

practice of the availability of judicial 

review of administrative agency deci-

sions. Pursuant to this provision, the 

Supreme Court has enacted Rule 2:2-3, 

providing for review as of right to the 

Appellate Division from final decisions 

of statewide agencies, Rule 8:2, providing 

for review in the Tax Court for all tax 

matters decided by a state or local 

agency, and for all other review of non-

statewide final agency decisions, Rule 

4:69, providing for an action in lieu of 

prerogative writs in the Law Division of 

the Superior Court. 

The Re-emergence of the 
Independent Administrative Agency 

The mandate of Article V, Section IV, 

¶¶1&2 that there exists a multi-tiered 

pyramidal reporting structure organized 

around a relatively small number of prin-

cipal departments headed by a single 

executive reporting to the governor, 

undoubtedly worked a structural 

improvement compared to the pre-1947 

state of affairs described by Governor 

Edison. But those improvements could 

not have kept pace with the explosive 

growth of the administrative state and 

the delegation of many adjudicative and 

policy making functions by the depart-

ment head to the staff of administrative 

agencies. An individual commissioner 

managing a medium-sized department 

undoubtedly has more supervisory 

responsibilities than the pre-1947 gover-

nor had over the entire state, and requir-

ing the department’s chief executive to 

approve all decisions can result in 

delayed decision-making, especially with 

respect to administrative adjudicatory 

proceedings.  

One response in New Jersey was the 

creation of the Office of Administrative 

Law in 1979, in which executive branch 

administrative law judges are delegated 

by an agency head the role of conducting 

administrative proceedings and render-

ing initial decisions on contested mat-

ters. While ALJ decisions are nominally 

recommendations to the agency head for 

final disposition, they are in most cases 

effectively final decisions, and delays in 

the adjudicative process have prompted 

calls to make ALJ decisions de jure final 

without even the theoretical possibility 

of revision by the commissioner or 

agency head.4 Whether bypassing the 

agency head and allowing an administra-

tive law judge to render the final decision 

of an executive branch agency is consis-

tent with Article V, Section IV, §2, and 

the implied requirement that the depart-

ment’s chief executive have control of all 

decisions within the department under 

the ultimate supervision of the governor, 

is a constitutional issue that has been has 

not yet been directly addressed by a 

court, although it has triggered commen-

tary within the profession.5 

The Legislature itself has frequently 

effectively negated the requirement of 

Article V, Section IV, ¶1, that all executive 

agencies be allocated within one of the 

principal departments by use of an odd 

grammatical construct: the “in but not 

of” agency. Under this device, the Legis-

lature declares in the enabling act that 

the agency is, solely for purposes of Arti-

cle V, Section IV, ¶1, declared to be “in” a 

specified department, but is nevertheless 

not “of” that department, a distinction 

which frees it from any supervisory or 

budgetary control of the department 

head. Thus, the Council on Affordable 

Housing is “in but not of” the Depart-

ment of Community Affairs, the Office 

of the Public Defender of is ”in but not 

of” the Department of the Treasury, and 

likewise dozens of other agencies, 

although part of the executive branch, 

are nevertheless autonomous and free 

from managerial control by a depart-

ment head, and ultimately only respon-

sible directly to the governor, especially 

when the time comes to establish its 

annual budget. 

Whether the framers of the 1947 Con-

stitution intended the requirements of 

Article V, Section IV, ¶1, to be evaded so 

effortlessly through this superficial lin-

guistic expedient is certainly debatable. 

While the Legislature is given the general 

power to establish the structure of state 

government, if that power was intended 

to be unlimited and permit autonomous 

agencies outside the normal chains of 

command, then it would have been a 

simple enough drafting task simply to 

say so without the additional language of 

Article V, Section IV, ¶1, requiring place-

ment of all agencies within a principal 

department.  

The Supreme Court, however, 

appeared to validate the “in but not of” 

device in In re Plan for the Abolition of the 

Council on Affordable Housing.6 The issue 

before the Court in In re Plan for the Aboli-

tion of the Council on Affordable Housing 

was not, strictly speaking, over the con-

stitutionality of bypassing the gover-

nance authority of department heads or 

the governor over agencies within the 

executive branch. Rather, it was purely a 

question of statutory interpretation of 

the Reorganization Act,7 and whether the 

Legislature, which clearly has the ulti-

mate constitutional authority to deter-

mine the structural existence of execu-

tive agencies, intended to delegate to the 

governor the power under that Act to 

abolish an agency that had been desig-

nated by the Legislature as “in but not 

of” a principal department. 

Nevertheless, the Court appeared to 

support the power of the Legislature to 

bypass supervisory control by a principal 

department head, and indeed the gover-

nor, despite Article V, Section IV, ¶2.  

 

Underlying the Legislature’s approach is a 

practical reality: to insulate an office from 
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a principal department head, but not from 

the Chief Executive to whom the agency 

head reports, see N.J. Const. art. V, § 4, ¶2, 

would accomplish little. The consequence 

in this appeal is that an agency designed 

to be independent of DCA would in effect 

be run by its Commissioner. That outcome 

would be at odds with the Legislature’s 

intent.8 

 

Even though not a constitutional 

decision, the import of the Court’s rea-

soning leads to the inference that, 

despite Article V, Section IV, ¶2, it would 

uphold a construct by which agencies 

can exist within the executive branch but 

be autonomous and outside the direct 

control of either the department head or 

the Governor. 

It is interesting to contrast the New Jer-

sey Supreme Court’s apparent recogni-

tion of the legitimacy of independent 

and autonomous executive agencies, 

despite the state constitutional language 

suggesting otherwise, with recent pro-

nouncements of the United States 

Supreme Court, which has narrowed con-

siderably the power of Congress to create 

such agencies that are outside the direct 

governance control of the president. 

Thus, in Seila Law LLC v. Consumer Finan-

cial Protection Bureau,9 the Court found 

that Congress violated separation of pow-

ers principles when it provided that the 

director of the Consumer Financial Pro-

tection Bureau was removable only for 

inefficiency, neglect, or malfeasance, and 

thus did not serve at the pleasure of the 

president. “Such an agency lacks a foun-

dation in historical practice and clashes 

with constitutional structure by concen-

trating power in a unilateral actor insulat-

ed from Presidential control.”10 

Unlike the New Jersey Constitution, 

in which the doctrine of separation of 

powers is set forth explicitly in the text,11 

of which Article V, Section IV, ¶2 is a par-

ticular application, the concept is merely 

implied without being expressly stated in 

the United States Constitution based on 

the historical understanding of executive 

power. The Seila Court however, quoting 

Washington and Madison, reasoned that 

under Article II, “The entire ‘executive 

Power’ belongs to the President alone,” 

and thus “lesser officers must remain 

accountable to the President,  whose 

authority they wield,”12 with only two 

narrow exceptions: “one for multimem-

ber expert agencies that do not 

wield  substantial executive power, and 

one for inferior officers with limited 

duties and no policymaking or adminis-

trative authority.”13  

Despite the very different textual pred-

icates in the two constitutions that would 

suggest that New Jersey should, if any-

thing, be the more receptive of the two 

sovereignties to the concept of the “uni-

tary executive,” it is the federal Supreme 

Court that has demonstrated that recep-

tivity, relying upon implications of the 

constitutional text and historical 

antecedents in defining the scope of fed-

eral executive power. The New Jersey 

Supreme Court, on the other hand, defers 

to the ultimate power of the Legislature to 

structure the executive branch, and treats 

the management structures described in 

Article V, Section IV, ¶¶1&2, as default 

starting points rather than substantive 

constitutional limitations. Since on mat-

ters of the organic structure of govern-

ment, judicial interpretation of the Unit-

ed States Constitution in no way binds 

the state other than by its persuasive 

value, New Jersey’s distinct interpretation 

of separation of power principles in this 

regard is likely to remain doctrinally dis-

tinct from analogous cases regarding the 

allocation of federal executive power. 

Judicial Review of Administrative 
Agency Action 

In contrast to Article V, Section IV, 

¶¶1&2, in which textually forceful lan-

guage has not been interpreted in a way 

to have meaningful practical impact, 

Article VI, Section V, ¶4, by which “Pre-

rogative writs are superseded,” is textual-

ly opaque to those who do not have a 

background in medieval English legal 

process, but nevertheless has been vigor-

ously interpreted in a way to provide a 

unique mechanism by which adminis-

trative agency action is subject to judicial 

review in New Jersey. 

Use of the word “superseded” rather 

than “abolished” in this clause is instruc-

tive, since the courts quickly made clear 

that the availability of judicial review of 

agency action as if it existed before 1947 

had not been eliminated, but to the con-

trary had been strengthened as a result of 

this constitutional provision. Shortly 

after the 1947 Constitution’s adoption, 

the newly constituted New Jersey 

Supreme Court, in Fischer v. Bedminster 
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Twp.,14 characterized Article VI, Section 

V, ¶4, as the “clearest language” by which 

“the Constitution commits to the 

Supreme Court the regulation of the new 

remedies provided in lieu of prerogative 

writs.” And because the source of that 

authority was now constitutional, and 

not merely statutory, “[n]either the exer-

cise of the power inherent in the old 

Supreme Court by means of the preroga-

tive writs nor the regulation of the reme-

dy is subject to legislative control.”15 

In most states, such as an Article 78 

proceeding in New York,16 and in the fed-

eral system under the Administrative 

Procedure Act,17 judicial review of admin-

istrative agency action is created solely 

by statute, and thus the Legislature 

defines the scope of review, the available 

remedies, and any exceptions that it 

chooses to make. The fact that in New 

Jersey, judicial review of administrative 

agency action is mandated by the state 

constitution, and cannot be curtailed by 

the legislature, instills a more forceful 

judicial attitude toward the availability 

of a remedy and the scope of review. 

Thus, New Jersey is “is conscious of itself 

as the jurisdiction in which judicial 

review has been most freely available 

with the least encumbrance of technical 

apparatus.”18 

To be sure, judicial review in New Jer-

sey, as in other jurisdictions, is typically 

circumscribed by deference to the 

administrative agency in its exercise of 

technical expertise, and is generally lim-

ited to reversing actions that are “arbi-

trary, capricious or unreasonable or if the 

action is not supported by substantial 

credible evidence in the record as a 

whole.”19 But under Article VI, Section V, 

¶4, that deference is an act of judicial 

self-restraint, not a legislatively imposed 

limitation. And while available judicial 

remedies were defined by those which 

were traditionally available through one 

of the prerogative writs,20 our state 

Supreme Court has noted that New Jer-

sey has long been creative in adapting 

the scope of those remedies.  

 

[T]he fact remains that certiorari, the most 

widely used of the prerogative writs, as it 

developed in New Jersey, presents an out-

standing example of the capacity of the 

common law to develop to meet new 

needs. The New Jersey courts “have taken 

in almost every respect a more liberal view 

of the province of the writ [of  certiorari] 

than the courts of other common-

wealths....”21 

 

The special constitutional provenance 

of the power of judicial review over 

administrative agencies, and New Jer-

sey’s “liberal view of the province of the 

writ of certiorari” that in turn defines the 

action in lieu of prerogative writs created 

by Article VI, Section V, ¶4, have, either 

singly or in combination, yielded at least 

two observable consequences that distin-

guish the process of judicial review over 

agency action in New Jersey.  

The first is the development, inde-

pendent of constitutional minimums 

imposed by the due process clause, of 

fundamental procedural fairness. New 

Jersey’s doctrine of fundamental fairness 

“serves to protect citizens generally 

against unjust and arbitrary governmen-

tal action, and specifically against gov-

ernmental procedures that tend to oper-

ate arbitrarily. [It] serves, depending on 

the context, as an augmentation of exist-

ing constitutional protections or as an 

independent source of protection against 

state action.”22 New Jersey case law has 

therefore required agencies to provide 

procedural protections against the 

wrongful deprivation of interests that 

might, standing alone, not being cogniz-

able as liberty interests under the due 

process clause, but which nevertheless 

would amount to arbitrary action if not 

corrected.23 And the New Jersey Supreme 

Court has made clear that the source of 

the fundamental fairness doctrine 

emanates from “the exercise by New Jer-

sey courts of their function of review (as 

here) of the action of administrative 

agencies” which lead it “to strike down 

arbitrary action and administrative 

abuse and to insure procedural fairness 

in the administrative process.”24 The deci-

sions applying the fundamental fairness 

doctrine are “grounded in the duty of 

this Court to discharge faithfully its con-

stitutional review of actions of govern-

ment agencies.”25  

The second doctrinal consequence of 

the constitutional duty of judicial review 

is the requirement that an agency explain 

the reasons for its decision sufficiently for 

a court to engage in meaningful judicial 

review, even if under a deferential stan-

dard. Perhaps driven by the original 

meaning of the writ of certiorari volumus, 

i.e., “we wish to be informed,” the courts 

have long required administrative agen-

cies to provide “adequate findings which 

determine the basic facts and embody 

[the] conclusions resting thereon.”26 

These findings are “of the utmost impor-

tance not only in insuring a responsible 

and just determination by the Director, 

but also in affording a proper basis for 

effective judicial review.” And even 

though outright reversal of administra-

tive agency action may not be directly 

possible due to the deferential standard of 

review, a court may indirectly cabin a 

questionable agency decision by requir-

ing it to explain its reasons. As the Court 

observed in Monks v. New Jersey State 

Parole Board, “One of the best procedural 

protections against arbitrary exercise of 

discretionary power lies in the require-

ment of findings and reasons that appear 

to reviewing judges to be rational.”27 

Conclusion 
In his seminal concurring opinion in 

State v. Hunt,28 Justice Alan Handler listed 

seven criteria or standards that would 

justify construing the state constitution 

differently than the United States Con-

stitution: (1) textual differences in the 

constitutions; (2) “legislative history” of 

the provision indicating a broader mean-
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ing than the federal provision; (3) state 

law predating the U.S. Supreme Court 

decision; (4) differences in federal and 

state structure; (5) subject matter of par-

ticular state or local interest; (6) particu-

lar state history or traditions; and (7) 

public attitudes in the state.29 As the pre-

ceding discussion hopefully demon-

strates, many if not most of these criteria 

explain why the structure of the adminis-

trative state and judicial review of agency 

decisions under the New Jersey Constitu-

tion have taken a different doctrinal path 

from their federal analogs. The future 

holds the potential for even further 

divergence as the new membership of 

the United States Supreme Court 

explores jurisprudential volte-faces in 

the area of administrative law. n 
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Affordable Housing and the 
Mount Laurel Doctrine 
Enforcement has Returned to the Courts 
By Hon. Peter A. Buchsbaum 

The Courts Re-enter the Fray in 2015: In re N.J.A.C 5:96 and 5:971 
The state constitutional requirement that each community in New Jersey plan to meet its fair 
share of the region’s need for affordable housing came into being with the first Mt. Laurel 
decision in 1975.2 The second decision, in 19833 put teeth into the Court’s ruling by holding that 
builders could get to build their projects if they sued and proved that the town’s zoning was 
exclusionary, which most of them were, due to widespread resistance to the first Mt. Laurel case.  
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An uproar followed. The Legislature 

finally acted, approving the Fair Housing 

Act,4 which set up an administrative 

agency, the Council on Affordable Hous-

ing, to administer the affordable housing 

obligation. In 1986, the so-called Mt. 

Laurel III5 ruling deferred to the agency 

and most cases were remitted to it for the 

next several decades. For a while, until 

around 2000, the agency basically did its 

job and two rounds of affordable housing 

plans were reviewed and for the most 

part approved based on allocation for-

mulas it devised.  

Unfortunately, the Mount Laurel Doc-

trine foundered after 2000. The agency 

set up to enforce it, the Council on 

Affordable Housing (COAH), essentially 

ceased to function. For 15 years it failed 

to adopt a valid set of affordable housing 

allocations for that period. Its efforts 

were rejected by the Supreme Court 

which found that all the formulas it had 

devised essentially rewarded exclusion 

by making past growth the key, even 

where a community has not grown due 

to restrictive ordinances.6 The Fair Share 

Housing Center (FSHC), a non-profit law 

office whose mission was to see Mt. Lau-

rel implemented, petitioned the Court in 

aid of litigant rights to have the Court 

resume control over fair shares and 

enforcement of the affordable housing 

requirements. The Court gave COAH sev-

eral deadlines for implementing valid 

fair share regulations.  

In March 2015, the Court heard the 

FSHC petition for relief in an embarrass-

ing oral argument in which the justices 

repeatedly asked the state whether any 

action was in the offing. The Deputy 

Attorney General, who was called upon 

to speak even before the appellant FSHC 

argued, had to admit nothing was being 

planned—no meetings, no staff consul-

tation, no studies. The Justices had to 

deal with the reality that the administra-

tive alternative to judicial enforcement it 

approved in 1986 had ceased to exist. 

The March 2015 opinion was both for-

ward looking and conservative. It con-

firmed that the fair share numbers had to 

be real. They could not simply be based 

on projections of local growth that were 

diluted by past exclusionary practices.7 

Thus, the Court insisted upon a return to 

the kind of fair share formula that had 

informed the development of housing 

allocations in the 1994 to 2000 period. 

Such factors as available vacant land, per-

centage of the region’s non-residential 

ratables, comparative wealth, and 

employment had to be used since they 

did not reward prior restrictive practices.  

Having decided that the Courts had to 

resume the task of supervising affordable 

housing, the Court had to lay out a path 

for doing so. In several respects, its hold-

ing in this regard was conservative. It 

agreed with the municipalities’ argu-

ment that they were not responsible for 

the delay, that it was COAH which had 

failed to carry out its duty to provide 

valid local allocations on which plans 

could be founded. It therefore gave all 

the towns the opportunity to file declara-

tory judgment actions which would 

include immunity from builder remedy 

lawsuits as they were developing new 

housing plans in good faith. While the 

Supreme Court envisioned a fairly short 

period for stays, the trial courts were very 

generous in granting extensions, due in 

part to the time needed to develop the 

new housing numbers and the complex-

ity of formulating plans to implement 

those numbers.8  

In addition, the Court resumed the 

use of court-masters to aid the parties to 

housing litigation in resolving disputes 

and to advise the trial court as to 

whether a municipal plan or a develop-

er’s proposal should be treated as realis-

tic.  The Court also established a special 

group of judges to hear the cases, just as 

it had with Mt. Laurel II in 1983.9 The 

Court determined that the bulk of 
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COAH substantive regulations in 

N.J.A.C. 5:93 adopted for the second 

round of housing plans should be used 

in specifying how such plans should be 

devised for the third round, covering the 

period 2015 to 2025. It thus adopted the 

statutory 10-year timeframe for plans 

and implicitly approved regulatory spec-

ifications as to densities, requirements 

for an income mix, rental bonuses, lim-

its on senior citizen housing, length of 

affordability controls, and the like.10 In 

general, it held that the second-round 

methodologies for determining need 

should generally be used.  

Critically, at the same time the Court 

gave localities a green light in devising 

innovative strategies to achieve compli-

ance: 

 

First, as we said in  In re Adoption of 

N.J.A.C. 5:96 & 5:97, supra,  previous 

methodologies employed in the First and 

Second Round Rules should be used to 

establish present and prospective 

statewide and regional affordable housing 

need.  215  N.J.  at 620,  74 A.3d 893. The 

parties should demonstrate to the court 

computations of housing need and munic-

ipal obligations based on those method-

ologies. 

Second, many aspects to the two ear-

lier versions of Third Round Rules were 

found valid by the appellate courts. In 

upholding those rules the appellate courts 

highlighted COAH’s discretion in the rule-

making process. Judges may confidently 

utilize similar discretion when assessing a 

town’s plan, if persuaded that the tech-

niques proposed by a town will promote 

for that municipality and region the con-

stitutional goal of creating the realistic 

opportunity for producing its fair share of 

the present and prospective need for low- 

and moderate-income housing.11 

 

Accordingly, while the numbers 

should be determined objectively, 

municipal governments had leeway to 

decide how to achieve them. Objective 

factors like vacant land, relative wealth, 

growth in non-residential ratables, and 

substandard housing, rather than local 

predilections or history, would deter-

mine the local fair share, but critically 

communities were not given a one-size-

fits-all straitjacket for implementation. 

The Court also addressed the issue of 

unmet fair shares from the first and sec-

ond rounds, i.e., the 1987 to 1999 obliga-

tions. Here, its holding was emphatic, not 

conservative. Because of housing reces-

sions and other factors, including local 

resistance, some of these earlier plans had 

never been carried out. The Court 

responded, “our decision today does not 

eradicate the prior round obligations; 

municipalities are expected to fulfill 

those obligations. As such, prior unful-

filled housing obligations should be the 

starting point for a determination of a 

municipality’s fair share responsibility.”12 

The Court further ensured that the 

proceedings to establish municipal 

compliance would be adequately moni-

tored. While towns could seek a declara-

tory judgment of compliance which 

would exempt them from a builder’s 

remedy, they could do so only on notice 

to interested parties, including crucially 

the FSHC. The Court thus gave FSHC 

not only the right to notice of every 

municipal declaratory judgment pro-

ceeding but the unique right to inter-

vene and be heard in all of them.13 The 

Court by these means established a four-

pronged check on the implementation 

of housing obligations during judicial 

review: 

 

1. FSHC input in every case plus any 

interested parties, including builders 

who might want their land included 

in a plan. 

2. The court-masters who had to review 

the plan. 

3. The Mt. Laurel judges’ independent 

review of the plans. 

4. Processes for the broader public to be 

involved, including both proceedings 

at the municipal level for adoption of 

master plan elements and ordinances 

as well as a fairness hearing process 

before the court based upon the settle-

ment of class actions in which anyone 

impacted by a municipal plan could 

be heard. 

 

In addition, there was always the back 

up of a builder’s remedy lawsuit for towns 

which did not proceed in good faith.14  

The Results—2015 to 2022 
Over 340 New Jersey municipalities 

decided to take the option of filing 

declaratory judgment suits to avoid 

builder remedy litigation. The FSHC has 

participated in every one of these cases. 

Builders with property and private citi-

zens have participated in many of them. 

The results reported by FSHC in a presen-

tation to the State and Local Govern-

ment Section/Land Use Institute Webi-
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nar in January 2021 are as follows: 

 

• Projected 50,000+ additional afford-

able homes over next decade from 

330+ municipal agreements following 

Mt. Laurel IV in addition to the 65,000 

units developed earlier.15 FSHC also 

reported on the beneficial results of 

earlier Mt. Laurel development. New 

Jersey showed the greatest increase of 

all States in Share of Units Sited in 

Neighborhoods with under 30% Pover-

ty (-29.9); New Jersey also showed the 

greatest decrease of all States in Poverty 

Exposure of Tax Credit Units (-11.5%).16 

• For adults, access to housing reduced 

exposure to disorder and violence, 

improved mental health, and 

increased economic independence.  

• For children, access improved educa-

tion, learning conditions at home, 

school quality, and reduced exposure 

to disorder and violence. 

• No adverse effects on taxes, property 

values, or crime rates.17 

  

The range of techniques now being 

used to satisfy the housing obligations is 

truly remarkable. This writer’s experi-

ence as a court-master in just six of the 

330 settled cases has included the follow-

ing remarkable array, for both rental and 

for sale affordable homes: 

 

1. Housing developments with a portion 

of units sets aside as affordable. 

2. Adaptive reuse of uneconomic office 

space for affordable housing and retail 

uses.  

3. Reuse of former sites for hospital and 

other facilities, like quarries. 

4. Public private partnerships for the 

redevelopment of obsolete downtown 

properties.  

5. Deed restrictions newly placed on 

existing multifamily dwellings. 

6. Conversion of formerly proposed sen-

ior housing sites into sites for mixed 

family and affordable housing. 

7. Overlay zones particularly in more 

built-up towns to ensure that any 

future reuse of currently occupied 

sites would include affordable homes. 

8. Use of development fee trust funds 

and federal block grant moneys to 

fund rehabilitation of existing 

dwellings. 

9. Development of alternative dwelling 

units like up to 10 units of accessory 

apartments in existing homes as well 

as group homes for people with dis-

abilities. 

10. Municipally sponsored construction 

of 100% affordable development 

where there is a realistic plan for such 

development. 

 

This is based on only a small sample of 

the 340+ approved plans.18 All are encour-

aged by the applicable COAH regulations 

as described further on. 

Where land is currently unavailable to 

meet the full obligation and it must be 

deferred, in built-up towns or those with-

out access to sewer or water infrastruc-

ture, the housing obligation may be 

deferred but not extinguished. These so-

called vacant land and/or durational 

adjustments provide a means for ensur-

ing that changes in land use planning, 

for example, by redevelopment, must 

account for the unresolved fair share.  

The Role of the Court-Masters and the 
Plan Approval Process  

Court approval is a two-step process. 

The fairness hearing evaluates, with 

public input, whether both the fair 

share number used in a settlement and 

the mechanisms to address the obliga-

tion are fair to the low- and moderate-

income class.19 Before the decision by 

Judge Mary C. Jacobson, there had been 

two competing fair share calculations. 

Most cases were settled with FSHC prior 

to the more definitive ruling by Judge 

Jacobson, allowing a discount of up to 

30% off the third-round number in the 

expert’s study.  

At the fairness hearing the proposed 

plan is scrutinized not only by FSHC and 

any objectors, but by the court-master 

and the court. Findings as to the adequa-

cy of the proposed plan are placed on the 

record. These findings are subject to the 

municipality actually implementing the 

plan through resolutions, ordinances, 

contracts and appointment of adminis-

trative officials, all of which must be 

done before there is a final approval of 

the municipal plan, and entry of a judg-

ment of compliance and repose, 

described below as the second step in the 

process. 

The review of the plans is not cursory. 

Any housing sites must be (1) realistically 

available and developable, i.e., have 

access to infrastructure, approvable, e.g., 

have a reasonable chance of surviving 

environmental reviews, and (2) suitable, 

that is, compatible with other land 

uses.20 Unreasonable cost generative 

development requirements are not per-

mitted as are impact studies that would 

question the density or suitability of a 

court-approved site.21 In other words, a 

town cannot require an impact study 

which would undermine the court’s 

determination of site suitability, density, 

or character. Minimum densities of 4 to 6 

units per acre are generally mandated.22 If 

a municipality proposes to undertake its 

own construction, both the regulations 

and FSHC, along with the court-master, 

will want to see a realistic plan for fund-

ing and actual construction, with a back-

up commitment to bond for any short-

fall if grants do not cover the entire cost 

of the proposal.23 

Similar to the effect of the Supreme 

Court’s 2015 decision, the regulations 

developed pursuant to the New Jersey 

Fair Housing Act encourage a variety of 

techniques for meeting fair share as 

described above24 But they also impose 

obligations, in particular, for rental hous-

ing, affordability standards, phasing in of 

affordable units in mixed income devel-

opments, bedroom mix, and affirmative 

marketing requirements.25 Further, they 
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must accommodate a mix of incomes, 

averaging 52% of the HUD median 

income for the relevant region for for-

rent units and 55% for for-sale units.26  

Price controls enforce affordability 

standards. A for-sale unit must be priced 

so that no more than 28% of the family 

income be paid for mortgage interest and 

amortization, assuming a 5% down pay-

ment, plus insurance, property taxes 

which must be based on the price 

restricted value of the unit, and condo or 

homeowner fees. Rental units must have 

lease amounts that do not exceed 30%, 

including utility charges, of the relevant 

family income.27  

The court, the court-master, and espe-

cially FSHC also review plans for rehabil-

itation of deficient units which are 

included in calculations of present need. 

Substandard units that are proposed to 

be rehabilitated to satisfy present need 

must meet minimum expenditures of 

$10,000 per unit, and are subject to 

affordability controls of 6 years for 

owner-occupied units and 10 years for 

rentals.28 

At the conclusion of the process, after 

adoption of the necessary ordinances, 

bonding resolutions, spending plans, 

rehabilitation, and marketing manuals, 

and the like, the court will hold a compli-

ance hearing to make sure the plan is 

being implemented.  If it approves the 

plan, the court will issue a final judge-

ment of compliance and repose like 

COAH’s former grant of substantive cer-

tification. The Order will recite the 

court’s findings that the plan has satis-

fied the Fair Housing Act and the Mt. Lau-

rel doctrine. It will grant the municipali-

ty protection against builder remedy 

lawsuits and other Mt. Laurel litigation 

through the end of the planning period, 

now 2025.  

The State is still always learning. For 

example, the early controls started expir-

ing a few years ago. Their extension 

became a key problem. Hence, we now 

have provisions for options to buy units 

at the restricted price and/or continue 

controls at the end of the 30-year control 

term.29 The point here is that these regu-

lations, in both their flexibility and their 

demands, are a rich source of potential 

solutions for a whole host of affordable 

housing issues that exist through our 

country. 

What Now: The Future of Mt. Laurel 
and Affordable Housing 

New Jersey has a framework in place. 

But frameworks are not a building. The 

50,000 units projected by FSHC will 

hopefully appear in real life before too 

long. But there are no guarantees. A lot 

depends on the ability of FSHC and the 

courts plus compliance monitors to keep 

watch. Will there be resistance when 

developments actually have to come in 

for approvals before local board and State 

regulatory authorities? Many develop-

ments were stalled in the past during the 

local approval process when local boards 

had to confront unfriendly neighbors 

clamoring that the whole thing was a 

mistake.30 How will courts, agencies, and 

localities actually manage the process 

between approval of a housing plan and 

actual construction. The record over the 

past twenty years does not suggest that 

plan certification equates to shovels in 

the ground. New Jersey still has a multi-

level development approval process 

heavily dependent on State as well as 

local approvals from a variety of entities, 

from sewer authorities, to zoning offi-

cers, to State department regulators, and 

time is the enemy of affordable housing. 

These issues have been addressed to some 

extent by the enforcement of the require-

ment that all proposals show that they 

can be approved, and by the broad discre-

tion given to municipal plans, but a pre-

diction is not an outcome. 

Also, with so many municipal projects 

being proposed, will the communities 

actually get the grants, and spend the 

money needed to see these housing 

opportunities come to fruition, especial-

ly if neighbors show up to complain? 

Who will keep the foot on the housing 

pedal when they do? 

The economy also can hold surprises. 

Many of the units approved in the first 

and second rounds were stalled by hous-

ing recessions that recurred in the 1990s, 

and especially 2008. By the time the 

recessions had lifted, housing prefer-

ences had changed, away from suburban 

townhomes of the kind projected in the 

second round, 1994 to 2000. The great 

variety of housing types proposed now 

will help by providing a more resilient 

choice of dwellings. But as the Supreme 

Court itself remarked in Mt. Laurel III, 

uncertainty characterizes predictions 

about residential building.31 

One giant question is the fourth 

round. The process is supposed to begin 

anew in 2025, a mere three years from 

now. How that will occur can only be 

guessed now. 

The bottom line, as stated in Mt. Laurel 

II, is that courts “may not build houses, 

but we do enforce the Constitution.”32 

The builder’s remedy remains a real back-

stop option if all else fails.33 New Jersey 

courts have acted more emphatically and 

empathetically than those elsewhere, 

giving our State better odds than most of 

our nation to make progress in reaching 

its affordable housing goals. n 
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A State Constitutional Right 
to Firearm Safety 

An Idea Whose 
Time Has Come? 
By Steven M. Richman 

The issue of gun control has been punctuated by the spate of 
tragic and unspeakable mass shootings that have engulfed the 
United States in 2022, the ongoing “everyday” gun violence 
and use of guns in suicide, as well as the recent United States 
decision in New York State Rifle & Pistol Ass’n, Inc. v. Bruen.1 States 
and their units (county and municipality) as well as the federal 
government have regulatory authority over firearms, but 
preemption conflicts persist not just between federal and state 
governments, but between state and local governments. 
Beyond competing interests at the legislative level, the courts 
have needed to resolve legal issues that are as much about 
public policy as they are about law. 



New Jersey’s state constitution has 

never included an equivalent to the fed-

eral Constitution’s Second Amendment.2 

However, New Jersey does have an 

“inalienable rights” provision: 

 

All persons are by nature free and inde-

pendent, and have certain natural and 

unalienable rights, among which are those 

of enjoying and defending life and liberty, 

of acquiring, possessing, and protecting 

property, and of pursuing and obtaining 

safety and happiness.3 

 

Perhaps the time has come for a clear 

statement in the New Jersey Constitu-

tion that declares public safety in the 

area of firearms and similar weaponry to 

be a matter of fundamental importance. 

Given that states have a vital function as 

laboratories for policy within the federal 

system,4 this article explores the feasibili-

ty and desirability of such a provision in 

the New Jersey state constitution.  

Federal law regarding firearms derives 

from the Second Amendment to the U.S. 

Constitution, stating the well-known 

language that “[a] well regulated Militia, 

being necessary to the security of a free 

State, the right of the people to keep and 

bear Arms, shall not be infringed.”5 Dur-

ing most of this country’s history the 

United States Supreme Court interpreted 

the Second Amendment more in terms 

of public safety than individual rights to 

bear arms.6 This changed in 2008 with 

District of Columbia v. Heller7 and the 2010 

decision in McDonald v. City of Chicago.8 

The most recent expansion of the Second 

Amendment’s reach occurred this year in 

Bruen. 

This shift from restriction on societal 

rights to expansion of individual rights at 

a time of growing gun violence in the 

United States demands a solution. 

Because state constitutional law expands 

and contracts with the equivalent federal 

constitutional law, it can grant greater 

rights but not impose lesser rights. As a 

general principle, in the federal system of 

the United States, state courts can inter-

pret their state constitutions to provide 

greater, but not lesser, protections than 

those afforded under the federal constitu-

tion.9 In such circumstances they are 

immunized against federal review.10 Con-

sequently, after Heller, McDonald and now 

Bruen, the arguable effect on the states 

has been to move from no federal consti-

tutional limits on their authority to regu-

late firearms to the significant limits of 

the last generation. Nonetheless, states 

retain significant space to regulate, con-

stitutionally and statutorily, firearms 

sales and use. New Jersey, for example, 

has 78 laws, according to one source, that 

address items such as legal age for posses-

sion of long guns, to purchase of hand-

guns, to where guns may be carried to sur-

render orders, and so forth.11  

Complicating state law regarding regu-

lation of firearms is the issue of preemp-

tion, in which state-level governance 

overrides local regulation.12 This is partic-

ularly important in the area of firearms; 

according to the National League of 

Cities, “only seven states give their local 

governments broad authority to regulate 

firearms and ammunition. These states 

also rank among those with the lowest 

gun death rates. In the remaining states, 

local firearm and ammunition regulation 

that is more stringent than existing state 

law is preempted in one way or another.”13  

The State Constitutional Right to 
Firearm Safety 

Against this background, considera-

tion is warranted of a state constitutional 

provision declaring public safety from 

firearm injury and death to be a funda-

mental policy of the state, to be enforced 

within the limits of the Supreme Court’s 

Second Amendment jurisprudence. Such 

a provision conceivably could require 

firearms regulation statutes to be liberally 

construed in favor of this policy.14 It might 

go further, in constitutional text, to out-

law or regulate assault rifles, bump-stocks, 

large magazines, purchases by those 

under 21, “ghost guns,” and so forth. A 

model for such a provision would be Wis-

consin’s Constitutional statement that 

enabled legislative and judicial action in 

another area involving dangers to society, 

i.e., products liability, declaring as a mat-

ter of policy that, “Every person is entitled 

to a certain remedy in the laws for all 

injuries, or wrongs which he may receive 

in his person, property, or character; he 

ought to obtain justice freely, and without 

being obliged to purchase it, completely 

and without denial, promptly and with-

out delay, conformably to the laws.”15 

Here, the statement would amplify and 

flow from the inalienable rights provi-

sion, and provide that every person is 

entitled to be safe from dangerous 

weaponry, and adjust automatically. 
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with the equivalent federal constitutional law, it can grant 

greater rights but not impose lesser rights. As a general 

principle, in the federal system of the United States, state 

courts can interpret their state constitutions to provide 

greater, but not lesser, protections than those afforded 

under the federal constitution.



While statutes may be more easily 

revoked by legislative action, state consti-

tutions are more durable. Inclusion of 

policy statements helps ensure perma-

nence by elevating the standards for chal-

lenge and amendment, and provides 

additional support for legislation enacted 

to implement such constitutional poli-

cy.16 What a state constitution declares as 

a matter of policy may also be relevant to 

a federal court attempting to predict what 

a state court would do in a particular area 

as well.17 Two states, for example—Wis-

consin and Arkansas—have placed policy 

statements in their constitutions to 

address particular substantive areas.18 

Such a provision limited, as it must 

be, under the Second Amendment inter-

preted by the United States Supreme 

Court, would contract or expand accord-

ing to the reach of the Second Amend-

ment. If, for example, the Supreme 

Court ruled that states could not ban 

assault rifles, that provision of New Jer-

sey’s clause would no longer be enforce-

able. This kind of provision would be 

self-executing and could certainly be 

implemented by statutes.19 

The “State constitutional space” per-

mitted to the states under the Second 

Amendment has been contracting, most 

recently under the Bruen decision.  It con-

tracted the states’ competence to regulate 

firearms in public, thereby reducing their 

state constitutional space in this regard in 

an accordion-like fashion. A state consti-

tutional clause like the one suggested 

here would contract automatically. 

One criticism of this proposal might 

be that these types of policy matters 

should be treated in ordinary statutory 

law and not state constitutional text. Yet 

state constitutions, unlike the federal 

Constitution, have regularly been used to 

entrench policy matters since the 1800s. 

New Jersey, although somewhat less than 

other states, is no different.20 Consider 

our recent amendments including mini-

mum wage and cannabis policy in the 

state constitution. Statutes can be 

repealed; state constitutional provisions 

are much more difficult to change. 

The question, therefore, becomes the 

value or legal import of such a statement 

of policy in the context of firearms regu-

lation where the state seeks to set a policy 

rationale in the context of public safety. 

The individual rights of the firearms 

owner, while express in the federal con-

stitution, nonetheless are not limitless, 

as expressly recognized by the majority 

opinion in Heller.21 One component to 

the Court’s analysis in Heller was whether 

the right to bear arms would be destroyed 

by the regulation.22 

Conclusion 
New Jersey does not start with the 

“handicap” of a constitutional right to 

bear arms provision. Such a provision 

has not proved an impediment to state or 

federal courts sustaining appropriate 

firearms regulation. On the other hand, 

if the state constitutional amendment 

were aimed more toward strengthening 

individual rights to be secure or safe, it 

might well provide another leg of analy-

sis on which to apply an appropriate 

level of scrutiny under the state police 

power. Even though such a statement of 

policy would expand and contract with 

federal jurisprudence under the rule that 

a state constitution can provide more, 

but not less, protection to the right at 

issue, such a constitutional statement 

would be entitled to recognition, as 

noted even in Bruen. The right to security 

under the 14th Amendment, and univer-

sal jurisprudence recognizing that even 

in “right to bear arms” states the right is 

not unlimited or absolute, the question 

persists if more harm than good will be 

done by attempting to regulate or legis-

late by way of constitutional amend-

ment. It remains something to consider. 

The New Jersey Supreme Court has 

emphasized that “[t]he New Jersey Con-

stitution not only stands apart from 

other state constitutions, but also may be 

a source of individual liberties more 

expansive than those conferred by the 

Federal Constitution.”23 However, what 

should be considered more and how it is 

to be accomplished is the question. 

This is a preliminary idea and deserves 

serious consideration by political leaders 

in our state that strives to be a national 

leader in gun control and protection. 

There will be many more details to be 

considered, but maybe now is the time 

for such consideration. n 
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The New Jersey Constitution 
An Origin Story, Evolution, and Analysis 
By Hon. Peter A. Buchsbaum 

In the aftermath of United States Supreme Court’s recent 

decisions regarding abortion, regulation of guns, establish-

ment/freedom of religion, and climate change regulation, we 

need to remember that the High Court’s words are not neces-

sarily final for all of us. The Oxford State Constitution series, 

and this New Jersey volume by Robert F. Williams and Ronald 

K. Chen in particular, vitally remind us that state constitutions 

can provide broad protections for civil rights and liberties that 

the federal charter does not.  

Williams and Chen are highly qualified for this task. Robert 

F. Williams is a Distinguished Professor of Law Emeritus at Rut-

gers University School of Law, Camden, and director of the 

Center for State Constitutional Studies. He has taught state 

constitutional law, and his numerous publications include a 

highly regarded textbook on this subject. Chen, a Distin-

guished Professor of Law and Judge Leonard I. Garth Scholar at 

Rutgers Law School, Newark, is also a faculty associate at the 

Eagleton Institute of Politics. He has served as a cabinet officer 

in New Jersey and litigates constitutional law cases with the 

Rutgers Constitutional Litigation clinic. 

The purpose, importance and direction of this book are clear-

ly charted in the Foreword by the Oxford series editor Lawrence 

Friedman, the established state constitutional scholar:  

 

Operating in the shadow cast by the U.S. Constitution, State consti-

tutions and the State court decisions interpreting them remain crit-

ical sources of governmental authority and restraint. It has been the 

goal of the Oxford Commentaries on the State Constitutions of the 

United States to illuminate these constitutions for a wide audience—

to explain the unique history of each State constitution and explore, 

in an accessible way, what the various provisions of the American 

State constitutions in their great variety mean and how they have 

been interpreted and applied over time.  

 

The book fulfills this purpose admirably for both general 

audiences and New Jersey lawyers who can use it to both 

understand and debate our state’s legal framework. It provides 

a wonderful historic background for almost every provision in 

our state constitution. It gives a comprehensive review of 

where New Jersey, either through differential text or judicial 

interpretation, has found broader freedoms in the state consti-

tution than those afforded in the federal one as interpreted by 
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the U.S. Supreme Court. It provides an 

origin story for many of the provisions 

now in the state constitution. 

The book begins with an historical 

overview and description. We have had 

in our state only three actual, fully 

fleshed out constitutions, those of 1776, 

1844, and now, most admirably, 1947. To 

these three, the authors add a fourth, the 

reforming provisions adopted in 1875 

which led to our thorough and efficient 

education clause, Art. VIII, Sec. IV, Para. 

1, and the restraints on special legisla-

tion, general limitation on legislative 

intervention in municipal government, 

and prohibiting the giving of gifts or 

credit to private entities. Art. IV, Sec. VII, 

Paras. 7 to 10. It is noteworthy that in 

this era of radical Republicanism in the 

U.S. Congress, there seems to have been a 

reforming impulse in our state and possi-

ble others, even though Democrats dom-

inated here.  

Underneath this history lies a big 

question. New Jersey, as the authors 

point out, has had a uniquely small num-

ber of major constitutional changes since 

1776—three and a half if you count 1875 

as a partial reform. Why is this? 

They answer that the New Jersey Con-

stitution has generally stuck to frame-

work rather than policy issues. As a 

result, our constitution is a lot shorter 

and more general than others. They cite 

one study which indicated that only 14% 

of the New Jersey Constitution was 

devoted to policy issues in contrast to the 

national average of 40%. So there is less 

need for constant amendments as policy 

preferences change. As proof of their the-

sis, the authors cite the one clearly policy 

driven choice in the constitution, the 

regulation of gambling and games of 

chance. Those provisions have been fre-

quently amended with respect to big 

issues like casino gambling, and smaller 

ones such as non-profit lotteries/raffles 

and boardwalk games.1 

This paucity of constitutional revi-

sions makes the 1947 constitutional 

change seem almost miraculous. It is 

harder to change a framework than to 

nibble round the edges of issues like gam-

bling policy or lotteries. As the authors 

point out, the powers of the Judiciary 

and the executive branches were much 

enhanced by the new Articles V and VI of 

the 1947 charter. In Article V, the gover-

nor was given real control over the exec-

utive departments as the only elected 

statewide official, a real veto that could 

only be overridden by a two-thirds vote 

in both houses, and a four- instead of a 

three-year term, with the right to succeed 

themself for one additional term. So the 

state went from having one of the 

nation’s weakest governors to one of its 

strongest. 

The change in the Judiciary was even 

more sweeping. The book describes how 

Article VI created a real Supreme Court of 

last resort, which our state previously 

never had, and gave that Court and its 

Chief Justice extraordinary powers over 

Court rules, administration, judicial 

assignments, and the practice of law. 

New Jersey justice went from being a joke 

to being an exemplar of how a modern 

court system should be structured. Plus, 

the court system was unified so that liti-

gants would not be shunted from equity 

to law and back, and it was made clear 

that relief from governmental decisions 

was available as of right, not at the discre-

tion of a judge. The authors not only 

describe this process, but include a bibli-

ographical essay which contains numer-

ous citations to books describing the rev-

olution of ’47.2 To go from a court system 

whose table of organization looked like a 

snarled fishing line, to one which, as 

amended, has only two courts, Supreme 

Court and the Superior Court, was and in 

retrospect remains, astonishing. Having 

all this information in one place in one 

book can only help practitioners and the 

public understand how we got from 

there to here, now 75 years after the fact, 

when much of the history might other-

wise be forgotten. 

Of course 1947 was not a panacea. The 

third rail of New Jersey constitutional 

history remained untouched, namely 

the one senator per county rule that had 

existed from the outset. So 11 rural coun-

ties could outvote in the Senate far more 

populous counties elsewhere. Even in 

1873, as the authors recount, there were 

articles like the one in the “Newark Daily 

Advertiser” bemoaning the fact that pine 

barrens region could outvote the popu-

lous parts of the state in deciding where a 

railroad could go: 

 

The pine-barrens have beaten the popu-

lace. Ten gentlemen, representing the 

wealth, power, honour and good sense of 

the State of New Jersey, representing also 

the bulk of its population and its true will 

and purpose, yesterday voted for a com-

peting railroad between New York and 

Philadelphia. Eleven other men, whose 

title is Senator, representing an innumer-

able host of stunted pines, growing on 

sand-barrens, voted the bill down…. You 

can’t make pine trees vote nor endow 

them with a conscience. 

 

It took the one person one vote deci-

sions of the United States Supreme Court 

in the 1960s finally to end this travesty 

whereby counties, functionally the least 

powerful level of New Jersey govern-

ment, each got one Senator no matter 

what its population. 

As the above quote suggests, the earli-

er constitutional history which the book 

details so well is not at all dry. This is New 

Jersey, after all. So some of this history 

almost gets to be entertaining. Our 1776 

Constitution was really a fossil. Our gov-

ernor also served as chancellor in equity, 

which meant that all governors elected 

between 1776 and 1844 were lawyers. 

There was no veto power and the Legisla-

ture elected all the Judges and other offi-

cials. This constitution also contained an 

explosion clause which said that it would 

be void if the colonies reconciled with 

England. 
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The historical background also 

explains some current provisions which 

seem downright odd. The opening para-

graph in Art. IV, Sec. VII, Laws Prohibit-

ed, Para. 1, says the Legislature shall not 

grant a divorce. It appears from the 

authors’ commentary, that the pre-1844 

Legislature spent an inordinate amount 

of time considering individual petitions 

for divorce. Judicial divorce is now so 

ingrained that we easily forget that state 

legislatures have plenary power to do a 

lot of things that are restrained solely by 

state constitutions.  

Similarly, the provisions regarding 

special legislation arose because Legisla-

tures before 1875 could strip local govern-

ments in the other party’s hands of real 

power and install special commissions 

containing favored party members. They 

also endlessly and supposedly corruptly 

debated individual railroad and corpo-

rate charters.3 An historical marker in 

Hopewell Borough documents the so-

called frog war,4 after the Legislature 

finally granted what became the Jersey 

Central Railroad the right to lay a track 

competing with the dominant Pennsyl-

vania Railroad.  

Some of the history laid out in the 

book is less than inspiring. The 1776 

Constitution, supported by a 1790 

statute, gave women and Black people 

the right to vote, the book reports, 

although —with a high property qualifi-

cation of owning property worth 50 

pounds—probably very few did. In any 

case this right was quietly and without 

challenge eliminated by statute in 1807. 

The 1844 Constitution definitively limit-

ed suffrage to white males, albeit without 

any property qualification. Only the 

15th Amendment to the U.S. Constitu-

tion changed that regressive feature. Fur-

ther, while New Jersey was the first state, 

the book asserts, to ratify the Bill of 

Rights in November 1789, its own consti-

tution did not contain a charter of liber-

ties at that time.  

However, the 1844 charter did contain 

our first state bill of rights, now found in 

Article I of the 1947 Constitution. It 

begins with broad language about people 

being free and independent derived from 

the Virginia Declaration of Rights of 1776, 

which in some way resembles the shining 

words of Jefferson’s Declaration of Inde-

pendence of that same year. However, the 

New Jersey declaration has legal force, as 

part of the state constitution, and thus 

has been interpreted broadly in the direc-

tion of equality, as in the famous Mt. Lau-

rel zoning cases which held that a person 

cannot be denied the opportunity to find 

housing through exclusionary zoning 

laws. And in concluding this review, there 

can be no better theme than pointing out 

(as Williams and Chen do) how New Jer-

sey has led in finding a broader scope for 

rights from Medicaid-funded abortion to 

equality in education, to housing, and to 

fairness in general.  

In fact, and this is detailed in the book, 

New Jersey has developed an extensive 

state jurisprudence of liberty relying on 

the 1844 rights charter, plus the require-

ment for students to receive a thorough 

and efficient education. While that provi-

sion, added as part of the reforms of 1875, 

may be in Article VIII, Section IV, relating 

to taxation and finance, it speaks to 

equality among our state’s children. The 

basic tack taken by the New Jersey 

Supreme Court in deciding whether the 

state constitutional charter of liberties 

should be interpreted more expansively 

than those of the federal Constitution 

was laid out by Justice Alan B. Handler in 

a 1982 concurrence in State v. Hunt, 

described in the book as follows: 

 

Justice Handler, [whose concurrence was 

adopted by the Supreme Court in State v. 

Williams, (1983)] listed seven criteria or 

standards that would justify a result differ-

ent from the U.S. Supreme Court’s: (1) tex-

tual differences in the constitutions; (2) 

“legislative history” of the provision indi-

cating a broader meaning than the federal 

provision; (3) state law predating the U.S. 

Supreme Court decision; (4) differences in 

federal and state structure; (5) subject 

matter of particular state or local interest; 

(6) particular state history or traditions; 

and (7) public attitudes in the state. He 

concluded that reliance on such criteria 

demonstrates that a divergent state con-

stitutional interpretation “does not spring 

from pure intuition but, rather, from a 

process that is reasonable and reasoned.”  

 

These criteria, especially differences in 

the state structure and state language 

have played out over the decades. To take 

two famous examples, zoning is more of 

a state than a federal issue, and the thor-

ough and efficient clause is much more 

specific as to education than a general 

equal protection mandate. Similarly, the 

Court’s free speech cases on issues like 

speech on a mall that is on private prop-

erty are not constrained by the require-

ment in the federal Fourteenth Amend-

ment which protects citizens only from 

state actions. Also, with its greater famil-

iarity with state practice, the Court has 

felt freer to impose a higher standard on 

law enforcement in the areas of certain 

telecommunications records and accura-

cy of search warrants. Thus guided, and 

with the support of the independent 

Supreme Court established in 1947, New 

Jersey has maintained a leadership role 

in protecting the rights of its citizens, 

even where the U.S. Constitution does 

not support their freedom. This lesson 

from Williams and Chen may be the 

most important teaching in their book. 

In sum, Williams and Chen have pro-

vided a clear, compact, and comprehen-

sive guide to our state constitution and 

its interesting history. Nowhere else 

would you be able to find so much pack-

aged so efficiently. Practitioners will ben-

efit from its stories and its insights and as 

well as from its legal analysis. The book 

will also provide a firm foundation for 

both Law School and general political 

science classes. It should be read and 

debated by the general public as well. n 
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Endnotes 
1. While the authors also reference the 

comparative difficulty of amending 

the New Jersey Constitution, that 

factor seems not to have been a 

significant barrier to amendment in 

recent years. For example, the 

change in the constitution re 

judicial salaries was adopted by the 

Legislature and approved by the 

voters in a few short months. 

2. See, e.g., Bello and Vanderbilt II, New 

Jersey’s Judicial Revolution: A 

Political Miracle (NJICLE, New 

Brunswick 1997); Johnson, 

Battleground New Jersey: 

Vanderbilt, Hague and the Battle for 

Justice (Rutgers University Press, 

New Brunswick 2014) 

3. See Sackett, Modern Battles of 

Trenton (1895), an invaluable 

account of New Jersey politics from 

the civil war to the end of the 19th 

Century. 

4. A frog is a device which allows one 

railroad track to cross-over another 

at grade. There was an armed 

standoff between forces of the two 

roads over inserting such a frog to 

allow the competing road to pass on 

to the Delaware River and connect 

New York City to Philadelphia.
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“My new membership in the New Jersey 
State Bar for just these past few months 
has been more invaluable to me than my 
membership of 20+ years with other 
organizations.” 

STACEY SCEY SALEM-ALEM-ANTANTONUCONUCCICI 
SALEM & ANTALEM & ANTONUCONUCCI LACI LAW

“I have no doubt that New Jersey’s attorneys  
and New Jersey’s citizens were well served  
by the Bar’s voice. We are all very fortunate  
to have you on our side during these times.” 

MICHAEL G. DONAHUEMICHAEL G. DONAHUE 
MANAMANAGING SHAREHOLDER, SGING SHAREHOLDER, STARK & SARK & STARKARK
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