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CHAPTER 1 

INTERPRETATION OF INSURANCE POLICIES 

 A policy of insurance is a contract entered into between the insured and the insurance 

company.1  Thus, for the most part, the general rules of contract construction apply to the 

interpretation of insurance policies.  Unlike traditional contracts, however, insurance policies are 

subject to specialized rules of interpretation.2  In addition, insurance policies are subject to “special 

scrutiny” by courts.  Courts apply such specialized rules and scrutiny because, given the perceived 

disparity in bargaining power between the insured and the insurance company, insurance policies 

are viewed as “contracts of adhesion.”3  These special rules and scrutiny apply to all types of 

insurance policies.4  They also apply to both large, sophisticated commercial insureds as well as 

individual insureds as long as neither the insured nor its agent was involved in drafting the 

insurance policy.5  As discussed below, the justification for applying strict scrutiny arguably does 

not apply when the insured is a sophisticated commercial entity represented by an insurance broker 

that is involved in the drafting of the policy.  The New Jersey Supreme Court has cautioned, 

however, that these rules of construction should be used “sensibly”6 and that a court should not 

 
1  Selective Ins. Co. of Am. v. Hudson E. Pain Mgmt. Osteopathic Med. & Physical Therapy, 210 N.J. 597, 

605 (2012). 

2  Zacarias v. Allstate Ins. Co., 168 N.J. 590, 595 (2001); see also Doto v. Russo, 140 N.J. 544, 556 (1995) 

(“because of the unique nature of contracts of insurance, courts assume ‘a particularly vigilant role in 

ensuring their conformity to public policy and principles of fairness’”) (quoting Voorhees v. Preferred Mut. 

Ins. Co., 128 N.J. 165, 175 (1992)). 

3  Zacarias, 168 N.J. at 594 (“We give special scrutiny to insurance contracts because of the stark imbalance 

between insurance companies and insureds in their respective understanding of the terms and conditions of 

insurance policies.”); Nav-Its, Inc. v. Selective Ins. Co. of Am., 183 N.J. 110, 118 (2005) (“Because of the 

complex terminology used in the policy and because the policy is in most cases prepared by the insurance 

company, we recognize that an insurance policy is a ‘contract[] of adhesion between parties who are not 

equally situated.’”) (quoting Doto, 140 N.J. at 556)); Gibson v. Callaghan, 158 N.J. 662, 669 (1999) 

(“Insurance policies are contracts of adhesion and, as such, are subject to special rules of interpretation.”); 

Meier v. N.J. Life Ins. Co., 101 N.J. 597, 611 (1986) (“while insurance policies are contractual in nature, 

they are not ordinary contracts but contracts of adhesion between parties who are not equally situated”).   

4  Wakefern Food Corp. v. Liberty Mut. Fire Ins. Co., 406 N.J. Super. 524, 539 (App. Div.) (“we have 

applied these general principles of construction to first-party insurance policies, including all-risk policies, 

as well as third-party liability policies”), certif. denied, 200 N.J. 209 (2009). 

5  Id. at 540 (“these principles apply to commercial entities as well as individual insureds, so long as the 

insured did not participate in drafting the insurance provision at issue”).  In Oxford Realty Group Cedar v. 

Travelers Excess & Surplus Lines Co., 229 N.J. 196, 208 (2017), the Court stated, albeit in dicta, that 

“[s]ophisticated commercial insureds . . . do not receive the benefit of having contractual ambiguities 

construed against the insurer.”  The Court went on to note that the doctrine of contra proferentum “is a 

consumer-protective doctrine” that does not apply to sophisticated parties.  Id.  The Court also noted that 

“the doctrine of reasonable expectations is less applicable to commercial contracts.”  Id.  There was no 

evidence in that case that the insured participated in the drafting of the policy.  Id. at 216 (Albin, J., 

dissenting).     

6  Broadway Maint. Corp. v. Rutgers, 90 N.J. 253, 271 (1982). 
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rewrite a contract of insurance to provide an insured with more coverage than it reasonably 

expected to purchase.7    

 Addressed below are some of the most common rules of interpretation that courts have 

developed. 

A. THE PLAIN AND ORDINARY MEANING   

 As a general rule, the insured has the burden of establishing that its loss falls within the 

coverage provided by its policy.8  In the absence of fraud or unconscionable conduct on the part 

of the insurance company, an insured is chargeable with knowledge of the terms and conditions of 

its policy, even if the insured has not read the policy prior to a loss.9  Of course, there are certain 

exceptions to this rule.  One such exception, which is discussed below, provides that changes to 

the coverage provided by certain type of policies on renewal will not be effective unless brought 

to the attention of the insured.10  In construing an insurance policy, like other contracts, courts try 

to determine the common intent of the parties.11  All rules of interpretation “must be subordinated 

to the common intent of the parties which governs.”12   

 Courts first look to the insurance policy’s language to determine the extent of coverage.  In 

the absence of any ambiguity, the terms of an insurance policy will be interpreted in accordance 

with their “plain and ordinary meaning.”13  It is well established under New Jersey law that “[i]n 

the absence of any ambiguity, courts should not write for the insured a better policy of insurance 

 
7  Tomaiuoli v. U.S. Fid. & Guar. Co., 75 N.J. Super. 192, 207 (App. Div. 1962) (rules of construction 

“should not be used as an excuse to read into a private agreement that which is not there, and that which 

people dealing fairly with one another could not have intended”); Werner Indus., Inc. v. First State Ins. Co., 

112 N.J. 30, 39 (1988) (quoting Tomaiuoli).  

8  Arthur Andersen LLP v. Fed. Ins. Co., 416 N.J. Super. 334, 347 (App. Div. 2010). 

9  Merchants Indem. Corp. v. Eggleston, 37 N.J. 114, 121 (1962) (“In general, an insured is chargeable with 

knowledge of the contents of a policy, in the absence of fraud or unconscionable conduct on the part of the 

carrier.”); Botti v. CNA Ins. Co., 361 N.J. Super. 217, 225 (App. Div. 2003) (“an insured is charged with 

knowledge of the contents of its policy, in the absence of fraud or unconscionable conduct on the part of 

the insurer”).    

10  See, e.g., N.J.A.C. 11:1-20.2. 

11  S.T. Hudson Eng’rs, Inc. v. Pa. Nat’l Mut. Cas. Co., 388 N.J. Super. 592, 604 (App. Div. 2006) (“as with 

any contract, construing insurance policies requires a broad search ‘for the probable common intent of the 

parties in an effort to find a reasonable meaning in keeping with the express general purposes of the 

policies’”) (citation omitted), certif. denied, 189 N.J. 647 (2007). 

12  McNeilab, Inc. v. N. River Ins. Co., 645 F. Supp. 525, 544 (D.N.J. 1986) (“If the intent of the parties is 

unclear from the contract, extrinsic evidence can be brought in to elucidate their intent.”).   

13  See Zacarias v. Allstate Ins. Co., 168 N.J. 590, 594 (2001); President v. Jenkins, 180 N.J. 550 (2004); 

(“When interpreting an insurance policy courts should give the policy’s words ‘their plain, ordinary 

meaning.’”) (citation omitted); Benjamin Moore & Co. v. Aetna Cas. & Sur. Co., 179 N.J. 87, 102 (2004) 

(“we are mindful . . . that the words of an insurance policy should be given their plain meaning”); Newport 

Assocs. Dev. Co. v. Travelers Indem. Co., 162 F.3d 789 (3d Cir. 1998) (“Under New Jersey law, the words 

of an insurance contract should be given their everyday and common meaning.”). 
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than the one purchased.”14  In fact, the New Jersey Supreme Court has cautioned against writing a 

better policy of insurance than the one purchased even where ambiguities exist.15  Moreover, if at 

all possible, an insurance policy should be read in such a way that each term and provision is given 

meaning; no term or provision should be treated as superfluous or without effect.16   

 In the first instance, therefore, it is necessary to determine whether the particular policy 

language at issue is ambiguous.  In determining whether an ambiguity exists, “a court must not 

‘torture’ the language of a contract to create ambiguity where none exists.”17  Indeed, “[c]ourts are 

not afforded the luxury to change the language of the insurance policy to create ambiguity.”18  

Moreover, it is well established that “an ambiguity does not arise simply because the parties have 

offered two conflicting interpretations.”19  Similarly, a policy “exclusion is not rendered 

ambiguous merely because the definitions appear on one page and the exclusions appear on 

another.”20  The question as to whether the language of an insurance policy is ambiguous is a 

 
14  Zacarias, 168 N.J. at 595; President, 180 N.J. at 562 (“If the policy terms are clear, courts should interpret 

the policy as written and avoid writing a better insurance policy than the one purchased.”).  

15  Flomerfelt v. Cardiello, 202 N.J. 432, 441 (2010) (citing Walker Rogge, Inc. v. Chelsea Tile & Guar. 

Co., 116 N.J. 517, 529 (1989), appeal after remand, 254 N.J. Super. 380 (App. Div. 1992)).  

16  Gunther v. Metro. Cas. Ins. Co., 33 N.J. Super. 101, 112 (Law Div. 1954) (“No part of any contract, 

particularly a policy prepared with the care with which this one was prepared, should be treated as useless 

unless it is indeed useless.”); Zurich Am. Ins. Co. v. Keating Bldg. Corp., 513 F. Supp. 2d 55, 64 (D.N.J. 

2007) (rejecting the insurance company’s proffered interpretation of the meaning of a policy term on the 

basis that it would render another term “superfluous, a result that is contrary to New Jersey law regarding 

interpretation of insurance policies”); Sebro Packaging Corp. v. Liberty Mut. Fire Ins. Co., 69 F. Supp. 2d 

642, 644 (D.N.J. 1999) (court rejected the insured’s interpretation of the insurance policy on the basis that 

it would render certain language meaningless); Pine Belt Auto., Inc. v. Royal Indem. Co., 2009 WL 

1025564, *5 (D.N.J. Apr. 16, 2009) (“The Court finds that adopting [the insured’s] proposal would violate 

a cardinal rule of contract construction – specifically, that a court must give effect to all contract 

provisions.”), aff’d, 400 F. App’x 621 (3d Cir. 2010). 

17  Pittston Co. Ultramar Am. Ltd. v. Allianz Ins. Co., 124 F.3d 508, 520 (3d Cir. 1997); Longobardi v. 

Chubb Ins. Co., 121 N.J. 530, 537 (1990) (“the words of an insurance policy should be given their ordinary 

meaning, and in the absence of an ambiguity, a court should not engage in a strained construction to support 

the imposition of liability”). 

18  Rothschild v. Foremost Ins. Co., 653 F. Supp. 2d 526, 531 (D.N.J. 2009). 

19  Polarome Int’l, Inc. v. Greenwich Ins. Co., 404 N.J. Super. 241, 259 (App. Div. 2008), certif. denied, 

199 N.J. 133 (2009); see also Simonetti v. Selective Ins. Co., 372 N.J. Super. 421, 429 (App. Div. 2004) 

(“an insurance policy is not ambiguous merely because two conflicting interpretations have been offered 

by the litigants”); Rosario ex rel. Rosario v. Haywood, 351 N.J. Super. 521, 530-31 (App. Div. 2002) 

(same); Powell v. Alemaz, Inc., 335 N.J. Super. 33, 44 (App. Div. 2000) (“An insurance policy is not 

ambiguous merely because two conflicting interpretations of it are suggested by the litigants.  Rather, both 

interpretations must reflect a reasonable reading of the contractual language.”). 

20  Weitz v. Allstate Ins. Co., 273 N.J. Super. 548, 551 (App. Div. 1994).  


	5 chapters 6 through 8.pdf
	The New Jersey Insurance Fraud Prevention Act (“IFPA”) provides for the imposition of certain penalties in connection with the commission of insurance fraud by an insured.268F   The purpose of the IFPA “is to confront aggressively the problem of insu...
	A claim alleging a violation of the IFPA may be brought by the Office of the Insurance Fraud Prosecutor (“OIFP”).  The IFPA sets forth certain statutory penalties for violation of the IFPA.  The IFPA also provides that an insurance company may bring a...
	The IFPA provides, in relevant part:
	Not only can the person on whose behalf the claim is being made be held liable for violating the IFPA, any other person or practitioner who “knowingly assists, conspires with, or urges any person or practitioner to violate any of the provisions of th...
	Courts have held that a claim under the IFPA is not subject to arbitration.  The IFPA specifically provides that “[a]ny insurance company damaged as a result of a violation of any provision of this act may sue therefore in any court of competent juri...
	There have been a number of cases interpreting the IFPA.  In one case, Open MRI of Morris & Essex, L.P. v. Frieri,285F  the court addressed the requirement that violator must act knowingly.  In that case, OIFP intervened in suits commenced by various...
	Finally, please be advised that services may not commence until such time as a license has been issued by the Certificate of Need and Acute Care Licensure Program.286F
	Open MRI began performing services and seeking reimbursement from insurance companies shortly after receiving the letter, despite not having a license.  Its principals claimed they never read the part of the letter dealing with the license.  Open MRI’...
	In July 1998, Open MRI subsequently inquired about obtaining a license, although it did not cease operations.  In April 1999, the Department published a notice in the New Jersey Register essentially stating that Open MRI would receive amnesty if it s...
	In November 2003, Open MRI filed a legal malpractice action against its attorney, John Frieri, claiming he failed to properly advise it concerning the need for a license.   In September 2004, State Farm Indemnity Company sued Open MRI, seeking the re...
	The OIFP moved for summary judgment on its claim under the Section 17:33A-4(a)(1) of the IFPA.  It is a violation of that section to submit a statement in connection with a request for payment “knowing that the statement contains any false or mislead...
	The Insurance Fraud Prevention Act was enacted to combat insurance fraud in the state of New Jersey.  It prohibits behavior leading to the submission of a false claim under an insurance policy.  Those who violate the statute are subject to an administ...
	Proof of fraud under the Insurance Fraud Prevention Act, as opposed to common law fraud, does not require proof of reliance on the false statement or resultant damages.  Nor does it require proof of an intent to deceive.287F
	The court went on to note that Open MRI was advised on at least two occasions that it needed a license to perform MRIs.  The court found it immaterial whether the principals of Open MRI read the entire contents of the May 6, 1997 letter, which specifi...
	Nonetheless, Open MRI sought to hide behind the amnesty granted by the Department.  The Appellate Division rejected that argument, noting that amnesty was offered in connection with penalties assessed by the Department and not the administrative pena...
	In Merin v. Maglaki,291F  the court addressed the issue of whether a person who submits several false statements to an insurer in connection with a single claim can be liable for multiple penalties.  In Merin, the insured sought to recover under two ...
	The trial court held that the defendant’s actions constituted a single violation of the IFPA.  That decision was affirmed on appeal.  On further appeal, the New Jersey Supreme Court reversed.   The court held that a civil penalty may be imposed for e...
	In AIG Casualty Company of New York, Inc. v. Walsh,294F  the court addressed the type of conduct that will give rise to a claim under the IFPA.  There, the insurer, AIG Casualty Company of New York, Inc. (“AIG”), sought the return of money paid to its...
	Upon completion of discovery, AIG moved for summary judgment.  The trial court held that AIG was entitled to recovery of the money it had paid, but that it failed to state a claim under the IFPA.  On appeal, the Appellate Division affirmed the trial ...
	We are convinced that the motion judge erred by finding that AIG did not establish a prima facie case under the Act. As stated previously, the record shows that the Walshes were paid $15,975 on their claim for repair and/or replacement of the yacht's ...
	The plaintiff claimed that the defendant could not establish that it violated the IFPA because the defendant denied the claim prior to completion of the repair work and prior to the time that the plaintiff made the final payment for the repairs.  The...
	Finally, in Lansing v. Liberty Mut. Ins. Fire Ins. Co.,299F  the court addressed the calculation of damages in connection with a claim asserted by an insurance company.  There, the insured claimed that his vehicle, which was insured by Liberty Mutual ...
	In addition to the insurance claim, the insured asserted a claim based on the American with Disabilities Act (“ADA”),300F  alleging, among other things, that Liberty Mutual discriminated against him by “forcing” him to withdraw his insurance claim.  ...
	Although the insured claimed that Maaco had repaired vandalism damage, Maaco’s owner indicated that he did not observe any vandalism damage.  Rather, he stated that the insured was looking “to semi-restore the car.”301F   Liberty Mutual also presente...
	During [the insured’s] depositions, he also testified that he did not recall ever having a claim denied by an insurance company; that during the past thirty-nine years [Liberty Mutual] had never requested he appraise his vehicles before filing a claim...
	The trial court granted summary judgment in favor of Liberty Mutual under the IFPA.  The court awarded Liberty Mutual $52,769.32 in attorney’s fees, which represented the total fees incurred in connection with defending both the insurance claim and t...
	On appeal, the Appellate Division reversed the treble damage award.  The court noted:
	The trial court did not separately address the frivolous claims fee award and the [IFPA] fee award when it trebled the counsel fees; and cited no authority for trebling the counsel fees of both defense firms.  In other words, the court did not explai...
	The court remanded the matter for “further explanation” concerning the basis for awarding treble damages.
	Thus, only those damages related to the insurance fraud will be trebled.  It is also important to note that the Lansing court focused on the trebling of the attorney’s fees incurred in connection with defending the ADA claim.  It did not seem concerne...




