NEW JERSEY INSURANCE

COVERAGE LITIGATION
2021

A PRACTITIONER’S GUIDE

By:
Frank J. DeAngelis, Esq.

and

William D. Wilson, Esq.

THE NEW JERSEY INSTITUTE FOR CONTINUING LEGAL EDUCATION
One Constitution Square, New Brunswick, New Jersey, 08901-1520
(732) 249-8500



THE NEW JERSEY INSTITUTE FOR CONTINUING LEGAL EDUCATION

For over 50 years, the New Jersey Institute for Continuing Legal Education, a division
of the NJSBA, has served the needs of the New Jersey bench and bar. From seminars and legal
manuals to CLE on-demand videos and other educational tools, our products are designed to
provide the latest strategies, expert advice and guidance to practitioners at every stage in their
career.

Our success in providing the legal community with the highest quality educational
products would not be possible without the countless attorneys, doctors, dignitaries and other
legal experts who volunteer their efforts to serve as lecturers and authors. NJICLE is proud to
be the conduit through with they share their knowledge, skills, and expertise with their fellow
professionals.

For more information about NJICLE seminars and publications, please visit NJICLE.com.

The material contained in this publication is for educational purposes only and is not
intended to serve as a substitute for the professional services an attorney would normally
provide to a client, including up to the minute legal research.

©2021 New Jersey State Bar Association. All rights reserved. Any copying of material herein, in
whole or in part, and by any means without written permission is prohibited. Requests for such
permission should be sent to NJICLE, a Division of the New Jersey State Bar Association, New
Jersey Law Center, One Constitution Square, New Brunswick, New Jersey 08901-1520.



ACKNOWLEDGEMENTS

The authors would like to thank their families for their support and patience throughout
the process of updating this book. They would also like to thank Pamela J. Minetto and Craig R.
Ryagiel for their assistance in preparing this revised edition. Finally, William Wilson would like
to thank his fellow partners at Mound Cotton Wollan & Greengrass for their support.

Frank J. DeAngelis
William D. Wilson
May 2021






DEDICATIONS

To Susan, Katie, Emma & Hanna

Love you more

Frank J. DeAngelis



DEDICATIONS

To Anna, Julia, Emily, and Grace. You make it all worthwhile.

William D. Wilson



AUTHOR BIOGRAPHIES

Prior to leaving private practice, Frank J. DeAngelis had more than twenty years of
experience in domestic and international litigation. He is a former partner in the law firm of
Mound Cotton Wollan & Greengrass. His experience in private practice included first- and
third- party coverage and claims defense, bad faith, multi-layered policy defense of complex
property losses, reinsurance, and property and casualty defense, builder's risk policy defense,
weather related catastrophic losses, environmental contamination, business interruption, products
liability defense, coal mining losses, defense of travel agents and tour operators under errors and
omissions coverage, and general commercial litigation.

Frank tried cases and argued appeals in various state and federal courts throughout the
United States. In addition, he authored articles on litigation practice and emerging insurance
issues.

He is a graduate of Elizabethtown College and Seton Hall University School of Law, and
a member emeritus of the Seton Hall University School of Law Alumni Council. He was an
Adjunct Professor of Law at Seton Hall University School of Law for over ten years, and was
selected as the Adjunct Professor of the Year in 2009. He served as the Chair of the Supreme
Court of New Jersey, District V-A Ethics Committee from 2013-16. He also served on the
Board of Trustees of Partners for Women and Justice, a non-profit that provides pro bono legal

services to victims of domestic violence from 2012-2016.



William (Bill) Wilson has almost thirty years of experience handling insurance-related
matters. He is a partner with the law firm of Mound Cotton Wollan & Greengrass. Since 1998,
he has been responsible for running the Firm's New Jersey office. Bill’s practice focuses
primarily on the handling of first-party and third-party insurance and reinsurance coverage
disputes. In addition, he regularly handles commercial contract disputes, as well as products
liability, employer liability, premises liability, and general tort claims. He has litigated cases in
state and federal courts in New Jersey and throughout the United States, and is a mediator with
the Superior Court of New Jersey, Morris County, Mediation Equity Panel.

Bill is a member of the New Jersey, New York, Florida, and Pennsylvania bars, and is
also admitted to numerous federal courts, including the United States Supreme Court, and the
United States Court of Appeals for the Second, Third, Eleventh, and Federal Circuits. He is a
member of the New Jersey and Florida Bar Associations, and the Association of the Federal Bar
of New Jersey.

Bill is a 1988 graduate of the New Jersey Institute of Technology, where he received a
Bachelor of Science degree, magna cum laude, in Computer Science. He also is a 1991 graduate
of St. John’s University School of Law, where he was an editor of the St. John’s Law Review.
He is a former Adjunct Professor of Law at Seton Hall University School of Law, and also is a

frequent lecturer and has published articles on insurance issues and general litigation topics.



INTRODUCTION

It has been almost four years since the second edition of this book was published. In this
third edition, the authors have added analysis of every significant insurance case that has been
decided by New Jersey state and federal courts since the second edition was published. In
addition, this edition contains a new chapter on COVID-19 cases, focusing on first-party
property insurance coverage for claims arising out of the coronavirus pandemic. In just the past
few months, there have been over thirty decisions issued by both state and federal courts in New
Jersey addressing COVID claims.

As noted in the prior editions, in this book we provide a broad overview of New Jersey
insurance coverage litigation involving the enforcement and interpretation of insurance policies.
An insurance policy is a contract and, therefore, the general law governing the enforcement and
interpretation of contracts applies to insurance policies. Given their unique nature, however,
courts have developed additional, specialized, rules concerning the enforcement and
interpretation of insurance policies. Most of these rules developed because for many years,
courts treated insurance policies as contracts of adhesion. This is because the “typical” insured is
not sophisticated when it comes to insurance issues and has little or no ability to negotiate the
particular terms of the policy. Large commercial insureds, on the other hand, who generally are
represented by sophisticated insurance brokers, have the ability to negotiate the terms of their
policies. Consequently, the specialized rules of insurance contract construction may not apply to
them.

Resolution of insurance coverage issues turns on the particular policy language at issue.
Thus, it is critically important to read through and be familiar with each and every provision in
an insurance contract before trying to ascertain whether coverage exists. Even small changes in
wording can lead to widely varying results, and insurers often modify the main policy form by
way of declarations and endorsements. Likewise, the determination of the cause of the loss is
instrumental in ascertaining whether any exclusions apply or, if a series of events led to the loss,
whether the insured’s loss was the result of multiple occurrences and, if so, what the effect is on
both coverage and the amount of recovery.

In a situation involving a fire that destroys a house, the issues are fairly simple and
straightforward. However, if a fire destroys a business, the issues may be much more complex,
especially if the insured purchased business interruption insurance. In cases involving manmade
disasters (such as the 9/11 terrorist attack) or natural disasters (such as Hurricane Katrina,
Superstorm Sandy, or a global pandemic), determining what caused a particular insured’s loss, or
the extent of the loss attributable to the disaster as opposed to other factors, can be factually
complex. Disputes also arise when there are issues as to the timing of a loss or injury. The date
of injury in a garden-variety personal injury case generally is not difficult to pinpoint. Typically,
an injury can be attributed to some easily identifiable accident or intentional act. However, in
cases involving exposure to toxic substances such as lead or asbestos, it can be quite difficult to
pinpoint the date of injury. To complicate matters further, the date the injury is deemed to have
occurred for insurance purposes typically depends, in the first instance, on whether a claim is
being made under a first-party property policy or a third-party liability policy. Such losses also
often present complex choice-of-law issues. We attempt in this book to address both fairly
simple, straightforward losses as well as large, complex losses.
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Throughout this book, we cite to a number of unpublished decisions issued by New
Jersey courts.  Unfortunately, very few decisions—especially insurance decisions—are
“officially” published. Practitioners should keep in mind that pursuant to Rule 1:36-3 of the
New Jersey Rules of Court:

No unpublished opinion shall constitute precedent or be binding
upon any court. Except for appellate opinions not approved for
publication that have been reported in an authorized administrative
law reporter, and except to the extent required by res judicata,
collateral estoppel, the single controversy doctrine or any other
similar principle of law, no unpublished opinion shall be cited by
any court. No unpublished opinion shall be cited to any court by
counsel unless the court and all other parties are served with a copy
of the opinion and of all other relevant unpublished opinions
known to counsel including those adverse to the position of the
client.

This rule has been held to apply to unpublished decisions issued by other jurisdictions.t

The unpublished decisions we cite were based on well-established principles of insurance
law; they did not create “new” law by any means. We cite them because they illustrate how a
New Jersey court is likely to apply the law to the facts before it. In addition, we note that while
such decisions are not binding, courts often find such decisions persuasive and can rely on the
reasoning of such decisions—without citing them—in fashioning their own decisions.

Finally, we note that under New Jersey law, decisions by the Appellate Division, which is
New Jersey’s intermediate appellate court, are binding on all lower courts.? However, a decision
by one panel of the Appellate Division is not binding on another panel. Thus, it is quite possible
for seemingly inconsistent decisions to be issued by the Appellate Division. In that event, a trial
court may choose which decision to follow until there has been a definitive ruling by the New
Jersey Supreme Court.?

1 In re Bacharach, 344 N.J. Super. 126, 133, 780 A.2d 579 (App. Div. 2001).

2 David v. Gov't Employees Ins., 360 N.J. Super. 127, 142, 821 A.2d 564 (App. Div.), certif. denied, 178
N.J. 251, 837 A.2d 1094 (2003).

8 Comment 3.3 to N.J. Court Rule 1:35-3.
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	A claim alleging a violation of the IFPA may be brought by the Office of the Insurance Fraud Prosecutor (“OIFP”).  The IFPA sets forth certain statutory penalties for violation of the IFPA.  The IFPA also provides that an insurance company may bring a...
	The IFPA provides, in relevant part:
	Not only can the person on whose behalf the claim is being made be held liable for violating the IFPA, any other person or practitioner who “knowingly assists, conspires with, or urges any person or practitioner to violate any of the provisions of th...
	Courts have held that a claim under the IFPA is not subject to arbitration.  The IFPA specifically provides that “[a]ny insurance company damaged as a result of a violation of any provision of this act may sue therefore in any court of competent juri...
	There have been a number of cases interpreting the IFPA.  In one case, Open MRI of Morris & Essex, L.P. v. Frieri,285F  the court addressed the requirement that violator must act knowingly.  In that case, OIFP intervened in suits commenced by various...
	Finally, please be advised that services may not commence until such time as a license has been issued by the Certificate of Need and Acute Care Licensure Program.286F
	Open MRI began performing services and seeking reimbursement from insurance companies shortly after receiving the letter, despite not having a license.  Its principals claimed they never read the part of the letter dealing with the license.  Open MRI’...
	In July 1998, Open MRI subsequently inquired about obtaining a license, although it did not cease operations.  In April 1999, the Department published a notice in the New Jersey Register essentially stating that Open MRI would receive amnesty if it s...
	In November 2003, Open MRI filed a legal malpractice action against its attorney, John Frieri, claiming he failed to properly advise it concerning the need for a license.   In September 2004, State Farm Indemnity Company sued Open MRI, seeking the re...
	The OIFP moved for summary judgment on its claim under the Section 17:33A-4(a)(1) of the IFPA.  It is a violation of that section to submit a statement in connection with a request for payment “knowing that the statement contains any false or mislead...
	The Insurance Fraud Prevention Act was enacted to combat insurance fraud in the state of New Jersey.  It prohibits behavior leading to the submission of a false claim under an insurance policy.  Those who violate the statute are subject to an administ...
	Proof of fraud under the Insurance Fraud Prevention Act, as opposed to common law fraud, does not require proof of reliance on the false statement or resultant damages.  Nor does it require proof of an intent to deceive.287F
	The court went on to note that Open MRI was advised on at least two occasions that it needed a license to perform MRIs.  The court found it immaterial whether the principals of Open MRI read the entire contents of the May 6, 1997 letter, which specifi...
	Nonetheless, Open MRI sought to hide behind the amnesty granted by the Department.  The Appellate Division rejected that argument, noting that amnesty was offered in connection with penalties assessed by the Department and not the administrative pena...
	In Merin v. Maglaki,291F  the court addressed the issue of whether a person who submits several false statements to an insurer in connection with a single claim can be liable for multiple penalties.  In Merin, the insured sought to recover under two ...
	The trial court held that the defendant’s actions constituted a single violation of the IFPA.  That decision was affirmed on appeal.  On further appeal, the New Jersey Supreme Court reversed.   The court held that a civil penalty may be imposed for e...
	In AIG Casualty Company of New York, Inc. v. Walsh,294F  the court addressed the type of conduct that will give rise to a claim under the IFPA.  There, the insurer, AIG Casualty Company of New York, Inc. (“AIG”), sought the return of money paid to its...
	Upon completion of discovery, AIG moved for summary judgment.  The trial court held that AIG was entitled to recovery of the money it had paid, but that it failed to state a claim under the IFPA.  On appeal, the Appellate Division affirmed the trial ...
	We are convinced that the motion judge erred by finding that AIG did not establish a prima facie case under the Act. As stated previously, the record shows that the Walshes were paid $15,975 on their claim for repair and/or replacement of the yacht's ...
	The plaintiff claimed that the defendant could not establish that it violated the IFPA because the defendant denied the claim prior to completion of the repair work and prior to the time that the plaintiff made the final payment for the repairs.  The...
	Finally, in Lansing v. Liberty Mut. Ins. Fire Ins. Co.,299F  the court addressed the calculation of damages in connection with a claim asserted by an insurance company.  There, the insured claimed that his vehicle, which was insured by Liberty Mutual ...
	In addition to the insurance claim, the insured asserted a claim based on the American with Disabilities Act (“ADA”),300F  alleging, among other things, that Liberty Mutual discriminated against him by “forcing” him to withdraw his insurance claim.  ...
	Although the insured claimed that Maaco had repaired vandalism damage, Maaco’s owner indicated that he did not observe any vandalism damage.  Rather, he stated that the insured was looking “to semi-restore the car.”301F   Liberty Mutual also presente...
	During [the insured’s] depositions, he also testified that he did not recall ever having a claim denied by an insurance company; that during the past thirty-nine years [Liberty Mutual] had never requested he appraise his vehicles before filing a claim...
	The trial court granted summary judgment in favor of Liberty Mutual under the IFPA.  The court awarded Liberty Mutual $52,769.32 in attorney’s fees, which represented the total fees incurred in connection with defending both the insurance claim and t...
	On appeal, the Appellate Division reversed the treble damage award.  The court noted:
	The trial court did not separately address the frivolous claims fee award and the [IFPA] fee award when it trebled the counsel fees; and cited no authority for trebling the counsel fees of both defense firms.  In other words, the court did not explai...
	The court remanded the matter for “further explanation” concerning the basis for awarding treble damages.
	Thus, only those damages related to the insurance fraud will be trebled.  It is also important to note that the Lansing court focused on the trebling of the attorney’s fees incurred in connection with defending the ADA claim.  It did not seem concerne...




