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INTRODUCTION

Much has changed since | published the 2009 version of the New Jersey Probate
Procedures Manual. In fact, the greatest challenge in writing this type of book involves making
an educated guess as to when the next major change in the law might come along. After | wrote
the 2009 version of this book, New Jersey has adopted an entirely new Trust Code (a variation of
the Uniform Trust Code); the federal taxation of estates and trusts has changed dramatically
through several major pieces of tax legislation; and New Jersey has repealed its estate tax (but
retained its inheritance tax). Indeed, while many estates were subject to federal or New Jersey
estate taxes 20 years ago (when federal and State exemptions were around $675,000), now it is
entirely possible that nearly all New Jersey residents will not be subject to estate taxes. And one
can be almost certain that sometime after this book is published, something will change yet again.

So rather than just focus on trying to keep up on every change of the law, this revision
focuses on a broader theme: the increasing use of revocable trusts (funded or unfunded) as a
mechanism for the transmission of wealth at death. The 2009 version of this book used the term
“Probate” in its title, thus implicating the disposition of an estate by a traditional will that would
be admitted to probate. “Probate” was also a principal theme of predecessor books, as described
below.

While this version continues to cover in detail the probate process and the administration
of estates governed by wills or intestacy, it has been enhanced by increased coverage of the role
that trusts play in the administration of assets at death. It focuses on the administration of such
trusts in the period shortly after death — what historically might be viewed as the period of “estate
administration.” Whether the disposition involves a will that “pours over” assets to a revocable
trust for disposition, or whether the revocable trust was funded during the grantor’s lifetime and
the grantor has now died, many obligations and administration issues arise, as the death of the
testator or grantor implicates a host of issues relating to the “devolution” of assets after death, such
as the identification of assets, the payment of estate or inheritance taxes, the satisfaction of creditor
claims, and the actions required to conclude the administration and transfer assets to the trust that
might govern their administration.  Some might view the use of a revocable trust as a
“testamentary substitute,” but that is not always the case (or at least not in form, even if in
substance the resulting dispositions might be similar).

Given all of that, the title of this work has been changed to reflect the increasing role of
trusts in the administration of, or devolution of, assets after death.

The 2009 version of this book, “New Jersey Probate Procedures Manual,” might have
been viewed as a sequel to a longtime best seller bearing a similar name, but like many sequels, it
differed greatly from than the original publication. The Manual was originally written by the late
Walter Kane, Esq. and published for many years; it last appeared in 1998. (Before his death, Mr.
Kane devoted many hours of his long career to teaching estate issues.) It assisted many New Jersey
attorneys in navigating basic (and perhaps somewhat advanced) New Jersey estate administrations.
Essentially, this book has always involved the transfer of wealth upon death.



While the 2009 version of this book covered some of the same subject matter as the Kane
versions of the Manual, the text and style became entirely new. Beginning in about 2005, the New
Jersey Institute of Continuing Legal Education (“NJICLE”) sought to revise the Probate
Procedures Manual and other components of the Kane series regarding estate matters.  Three
attorneys who practice in the estate and trust field (Steven Mignogna, Esq., Glenn Henkel, Esq.
and myself) undertook to write individual volumes (and then worked together in a collaborative
effort to edit each other’s works). As a result, in 2005, NJICLE published Mr. Mignogna’s book,
the New Jersey Estate and Trust Litigation Manual (herein, the “Estate Litigation Book™). In
2006, NJICLE published Mr. Henkel’s book, the New Jersey Estate Planning Manual (herein, the
“Estate Planning Book™). Mr. Mignogna, Mr. Henkel and | decided to work collaboratively on
this multi-volume project and many subsequent updates and CLE programs on similar subjects,
because all of us have devoted many years to continuing legal education projects, such as numerous
seminars for NJICLE. | have enjoyed and greatly benefitted from my collaboration with both of
them. | think it fair to say all of us believe it worthwhile to create a repository of our combined
experiences in this field for the education of those who endeavor to practice in this often confusing
and sometimes arcane area.

In writing both versions of this book, | recalled the many occasions in which | confronted
questions from participants in continuing legal education seminars. Those questions often
identified a common theme -- the continuing legal education process often focuses on how a
particular task is accomplished, but less emphasis is placed on why things are done in a particular
manner. In writing this book, I chose to focus on the latter concept by going beyond the many
works that cover the “how to do” aspects of estate administration. I believe it important that those
who handle this work understand the numerous concepts, including the fiduciary duties, that guide
the core precepts of an estate administration. It is sometimes difficult to understand the practical
steps that are required to administer an estate without understanding the legal theories that mandate
those processes.  For example, N.J.S.A. 3B:1-3 and cases like Matter of Sapery, 28 N.J. 599
(1959), both recognize that a person’s death involves an important legal transition; they confirm
that most concepts governing the devolution of wealth are creatures of statute and common law.
To a great extent, this book can serve only as an introduction to the subjects covered, as this book
touches upon many subjects that could individually become the subject of a full-length treatise
(for example, it only touches upon details in subjects covered in the Estate Litigation Book and
the Estate Planning Book).

At the same time, | have endeavored to provide enough practical guidance to enable those
who use this book to proceed through an estate administration. While significant effort has been
made to write this book in a manner that would make it comprehensible to the non-attorney, |
caution those who might seek to administer an estate without counsel that they could be taking
unwarranted risks in doing so. In certain chapters of this book, and through the many forms
attached, | have set forth some very practical materials (including documents, letters and
checklists) that I thought might be helpful to those who work in this area. In all cases, the exhibits
relevant to a particular chapter follow that chapter. But | provide those exhibits with some caution,
reminding those who undertake estate administration work that they should endeavor to learn all
of the relevant legal concepts before utilizing the attached forms and checklists. In other words,
in order to use one of those forms, the user has to understand first the purpose of the form and how
it must be modified to fit their specific circumstances.



In some areas of this book, I have used forms and other documents relating to a hypothetical
estate of John Adams (yes, our second president), who is survived by his wife, Abigail and his son,
John Quincy Adams. Of course, for these purposes, we treated him as dying in New Jersey, and
we have him dying currently, rather than nearly 200 years ago. Indeed, he probably would not

understand many of the concepts that apply today — certainly, features such as the federal estate
tax did not exist then.
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