
A PRACTICE GUIDE TO 

WRONGFUL DEATH AND 

SURVIVAL ACTIONS 

Sixth Edition 

Richard E. Brennan, Esq. 

New Jersey Institute for Continuing Legal Education 



THE NEW JERSEY INSTITUTE FOR CONTINUING LEGAL EDUCATION 

                      
 For over 50 years, the New Jersey Institute for Continuing Legal Education, a division of the NJSBA, 

has served the needs of the New Jersey bench and bar. From seminars and legal manuals to CLE on-demand 

videos and other educational tools, our products are designed to provide the latest strategies, expert advice 

and guidance to practitioners at every stage in their career.  

 

 Our success in providing the legal community with the highest quality educational products would 

not be possible without the countless attorneys, doctors, dignitaries and other legal experts who volunteer their 

efforts to serve as lecturers and authors. NJICLE is proud to be the conduit through with they share their 

knowledge, skills, and expertise with their fellow professionals.  

 

For more information about NJICLE seminars and publications, please visit NJICLE.com. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The material contained in this publication is for educational purposes only and is not intended to 

serve as a substitute for the professional services an attorney would normally provide to a client, 

including up to the minute legal research. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

©2018 New Jersey State Bar Association. All rights reserved. Any copying of material herein, in 

whole or in part, and by any means without written permission is prohibited. Requests for such 

permission should be sent to NJICLE, a Division of the New Jersey State Bar Association, New 

Jersey Law Center, One Constitution Square, New Brunswick, New Jersey 08901-1520.  



ABOUT THE AUTHOR 

Richard E. Brennan is Of Counsel with McElroy, Deutsch, Mulvaney & Carpenter, LLP, 

where he is primarily involved in civil litigation. He has tried a large variety of cases ranging from 

medical malpractice matters to products liability cases. He has been involved in significant appeals 

in New Jersey involving issues such as wrongful life and the liability of a psychiatrist to a third 

party. 

He is a 1967 graduate of Seton Hall University School of Law, where he was first in his 

graduating class. He had a clerkship with the Honorable Mark A. Sullivan, Presiding Judge of the 

Appellate Division of Superior Court. He was a partner in Shanley & Fisher, as well as Drinker, 

Biddle & Reath, its successor, until 2009 when he joined McElroy, Deutsch, Mulvaney & 

Carpenter as Of Counsel. 

Mr. Brennan is a frequent lecturer for the New Jersey Institute for Continuing Legal Education 

(NJICLE) and over the years has had an abiding interest in the law of evidence. He was a 

member of the original New Jersey State Rules of Court Review Commission, which prepared the 

first annotations to the bound volume of the New Jersey Rules of Evidence. 

Mr. Brennan is a former Master of the Worrall F. Mountain Inn of Court and a former Adjunct 

Professor of Civil Trial Practice at Seton Hall University School of Law. In addition to this book, 

he was the editor for Abbott Brown’s New Jersey Medical Malpractice Law (NJICLE 2009) 

and New Jersey Medical Malpractice Cases (NJICLE 2009), and was a contributing author to New 

Jersey Trial & Evidence Practice (NJICLE 2008). 

He is a Fellow of The American College of Trial Lawyers and a recipient of The Trial 

Attorneys of New Jersey 1997 Trial Bar Award for Distinguished Service in the Cause of 

Justice. In 2003, he received the Alfred C. Clapp Award for Excellence in Continuing Legal 

Education, awarded annually by NJICLE. 
 





WRONGUFL 

TABLE OF CONTENTS 

PART I: INTRODUCTION .............................................................................................................. 1 

PART II: HISTORICAL DEVELOPMENT OF THE WRONGFUL DEATH CAUSE 

OF ACTION ..................................................................................................................... 3 

PART III: WRONGFUL DEATH CAUSE OF ACTION ....................................................... 9 

A. Burden of Proof............................................................................................................. 9 

B. Choice of Law .................................................................................................................. 10 

C. Fees ....................................................................................................................... 13 

D. Joinder of Causes of Action ............................................................................................ 14 

E. Death Certificates ................................................................................................. 19 

F. Liability for Suicide .............................................................................................. 20 

A.  Physicians ....................................................................................................... 20 

B.  Other Defendants ............................................................................................ 22 

G.  Recovery by a Bystander for Negligent Infliction of Emotional Distress ............ 23 

PART IV: DAMAGES ..................................................................................................................... 27 
A. Nature of Damages ...................................................................................................... 27 

B. Pecuniary Losses and Necessary Proofs ..................................................................... 28 

1. Increasing Earning Capacity from Advancement or Promotion ...................... 31

2. Household Services .................................................................................. 32

3. Parental Guidance and Care ............................................................................... 32

4. Care, Comfort, and Companionship—Loss of Services .................................. 32

C. Mythical Career ................................................................................................................ 33 

D. Punitive Damages ....................................................................................................... 34 

E. Procedure and Distribution of Damage Awards .......................................................... 35 

F. Pre- and Post-Judgment Interest ...................................................................................... 37 

PART V: SURVIVAL CAUSE OF ACTION, N.J.S.A. 2A:15-3 ............................................ 39 
A. Introduction ...................................................................................................................... 39 

B. Survival Action Compared to Wrongful Death Action ................................................. 39 

C. Nature of the Survival Action: Who Can Sue? Who Can Recover? ............................ 40 

D. Damages Recoverable ..................................................................................................... 41 

PART VI: STATUTE OF LIMITATIONS ............................................................................. 43 

A. Wrongful Death ............................................................................................................... 43 

1. Accrual of Cause of Action ................................................................................... 43

2. “Discovery Rule” Not Available ........................................................................... 43

3. Location and Timing of Filing ..................................................................... 44

4. Equitable Tolling for Minors ................................................................................. 46

5. Substantial Compliance .......................................................................................... 49

B. Survival Action ................................................................................................................ 50 

C. Period of Limitations ............................................................................................ 51 

PART VII: EXPERT TESTIMONY ........................................................................................ 53 

A. Introduction: Rules of Evidence ...................................................................................... 53 

B. Economic Experts ............................................................................................................ 55 

1. Economic Damages, Present Value, and the Inflation Factor ........................... 55

C. Psychiatric Opinions ........................................................................................................ 55 

PART VIII: HEDONIC DAMAGES—LOSS OF ENJOYMENT OF LIFE ........................ 57 

A. Generally .......................................................................................................................... 57 

B. Emotional Loss and Pain and Suffering ......................................................................... 57 



 

 

1. Death Action—Not Recoverable ........................................................................... 57 

2. Survival Action and Consciousness ...................................................................... 58 

3. Potential Litigation ................................................................................................. 58 

C. Negligent Infliction of Emotional Distress ..................................................................... 59 

PART IX: DEATH OF A SPOUSE VERSUS DEATH OF A CHILD................................. 61 

A. Recoverable Damages, Child Decedent ......................................................................... 61 

B. Special Cases .................................................................................................................... 61 

1. Unmarried Cohabitant ....................................................................................... 61 
2. Illegitimate Children ............................................................................................... 62 

3. Unborn Children ..................................................................................................... 62 

4. After-Born Children ............................................................................................... 63 

5. Adopted Children ................................................................................................... 63 

6. Adult Children ........................................................................................................ 65 
7. Death of Tortfeasor ................................................................................................ 66 

8. Superseding Suicide or “Mercy Killing” .............................................................. 66 

PART X: FUNERAL AND MEDICAL EXPENSES ................................................................ 69 

PART XI: DEFENSES .................................................................................................................... 71 

A. Comparative Negligence ................................................................................................. 71 

1. Statute ...................................................................................................................... 71 

B. Other Defenses ................................................................................................................. 72 

PART XII: EVIDENCE ISSUES .................................................................................................. 73 

A. Statement under Belief of Imminent Death ................................................................... 73 

B. Trustworthy Statements Made by Deceased Declarants .............................................. 73 

C. Then Existing Mental, Emotional, or Physical Condition ..................................... 73 
D. Statements for Purposes of Medical Diagnosis or Treatment ............................... 74 

E. Present Sense Impression ...................................................................................... 75 

F. Excited Utterance .................................................................................................. 75 

G. Public Records, Reports, and Findings ................................................................. 75 

H. Psychologist-Patient Privilege .............................................................................. 75 

I. Demonstrative Evidence......................................................................................... 76 

PART XIII: WRONGFUL DEATH AND SURVIVAL STATUTES ............................... 79 

A. Survival Actions ................................................................................................... 79 

B. Death by Wrongful Act......................................................................................... 79 

PART XIV:  JURY CHARGE ............................................................................................. 81 

A. Introduction........................................................................................................... 81 

B. Measure of Damages ............................................................................................ 81 

C. Tax-Free Award .................................................................................................... 82 

PART XV: HANDLING A WRONGFUL DEATH ACTION ......................................... 85 

A. The Initial Client Visit .......................................................................................... 85 

B. Filing the Complaint ............................................................................................. 85 

C. Service .................................................................................................................. 85 

D. Settlement Brochure ............................................................................................. 85 



E. Proving Damages .................................................................................................. 85 

F. Who Can Recover? ............................................................................................... 87 

PART XVI:  FORMS/APPENDICES .................................................................................. 89 

A. Sample Complaints, Amended Complaints, and Demands for Jury Trial. ........... 91 

B. Answer ................................................................................................................ 111 

C. Releases .............................................................................................................. 114 

D. Order for Judgment and Distribution .................................................................. 120 

E. Sample Economic Expert Report ........................................................................ 122 
F. Direct Examination of Plaintiff’s Economic Expert ............................................ 133 

G. Cross-Examination of Plaintiff’s Economic Expert ............................................ 136 

TABLES OF AUTHORITIES ........................................................................................... 137 

INDEX .................................................................................................................................. 143 

 


	Blank Page
	Blank Page



