






















If at First You Don’t Succeed, try, try again! 
Mediation Tips 

Jeffrey Fiorello, Esq. & 
Jessica Ragno Sprague, Esq.  

Rule 1:40-5 Governs mediation in Family Part Matters, as to procedure and process.  
However, the success or failure of a mediation doesn’t usually depend on the process.  What and 
how we choose to conduct a mediation is much more likely to assist in producing a successful 
resolution of all or a part of the matter.  But, even with best intentions, some cases present difficult 
issues or personalities which may make impasse seem inevitable.  Notwithstanding, there are some 
tips which may assist to bring a mediation back on course to resolve.   

1. Try and get something resolved early on.  Even if it is a simple issue, showing the Parties 
that Mediation works, encourages them to “buy in” to the process, and provide hope that the rest 
of the matter may be settled as well.  

2. You may need more than 1 session.  Family matters are often complex and can not be 
resolved with only one session of mediation.  Scheduling a follow up session, can be very useful.  
However, try to keep the parties engaged between sessions.  If there is additional information 
needed, give the Parties “homework” to return with additional information, needed to resolve the 
matter.  

3.   Don’t get stuck on a difficult issue.  Just because you can’t resolve your 1st issue, doesn’t 
mean that you can’t resolve other issues in the case.  Returning to the difficult issue after having 
resolved the rest of the matter can provide momentum which may make that difficult issue fall into 
place.  Seeing how the rest of the matter is resolved, can assist to bring that difficult, remaining 
issue into perspective for the Parties.   

4.  Don’t be afraid to walk away.  The treat of impasse can be helpful, but it should be used 
sparingly.  Every time a party is not getting their way shouldn’t result in a best and final threat.  
However, if one party has already compromised significantly more than the other party, on an 
important issue, making an offer as a “take it or leave it” proposition, can be effective.  Such an 
offer may be more successful if the other party is given a day or so to consider such an offer.   

5. Sometimes the desired result is met for both parties, through substantially different 
conversations with each side.  A resolution is what is desired.  If both parties are satisfied with the 
settlement how they arrived at the concluded settlement may not be through the same approach.  
When a mediation summary is presented, don’t be surprised if the summary is vague on why each 
party agrees with the resolution.   



6. You don’t have to settle everything.  There are other avenues of Alternate Dispute 
Resolution, which are available to assist:  

a. Parent Coordination:  if a matter resolves, with the exception of a few minor issues 
in the parenting plan, the parties can bring that issue to a Parent Coordinator to assist in resolving 
such an issue.  

b. If you resolve certain issues, you may choose to submit the remaining issues to an 
Arbitrator to try unsettled issues.  Buy you are limiting the scope of what is being decided.  
Stipulate to what is resolved, and leave the remaining issue(s) for adjudication by the Arbitrator.  

These are just some of the things which can be done to avoid impasse, and resolve a matter.  
Mediation and other Alternate Dispute Resolution Programs are designed to allow creativity.  The 
creativity isn’t exclusively reserved for the resolved outcome. Creativity can extend to the process 
as to how you arrive at that outcome.  Don’t be afraid to think outside of the box and take risks in 
attempting settlement.   





























































CUSTODY / PARENTING TIME TRIAGE 
Creative and Effective Management of High Conflict Matters 

Jeffrey Fiorello, Esq. 

With Access to the Courts becoming increasingly more difficult, high conflict matters tend 
to suffer the most.  In some counties, Parties are waiting upwards of 12 months for a 1st Case 
Management Conference to be scheduled.  In cases where Custody and Parenting time are highly 
contested, waiting a year before action is taken can have devastating results on a family.  Getting 
our cases early intervention, is essential.  Similarly, it is just as important to make sure that families 
are utilizing their resources on the RIGHT types of services available.   

All too often in our cases, we see courts ordering the “triumvirate” of services and experts 
in the form of:  

1. a Guardian Ad Litem; 
2.  a Parenting Coordinator; and  
3. a Best Interest Evaluation.   

Not all cases need all of these services.  Furthermore, there are other services available which may 
be better suited address the particular issues present in a complex custody case.  Not all cases are 
the same.  Not all issues are the same.  As attorneys, we should be thinking outside of the box, 
assess our cases, and get the right services for the families we work with.     

Here are some tips to consider in addressing complex custody and parenting time issues in 
a case:  

1. Early Intervention:  Since access to the courts (in some counties) is so difficult, we may 
want to consider getting the parties into Mediation early in the case.  A mediator may be 
able to assist Parties to determine what services will best serve their needs.    

2. Case Management:  If we are fortunate enough to have a Case Management Conference 
with the Court, we need to advocate for the right services.  Judges do not know our cases 
as well as we do, nor should they be expected to.  We need to request the services that will 
best address the issues.   

3. Guardian Ad Litem (GAL):  We need to understand the role of the GAL.  If we are 
requesting that a Guardian Ad Litem be appointed in our cases, it is helpful to have the 
scope of the GAL’s role to be defined in the Order.  

4. Parenting Coordination (PC):  Can be very helpful in assisting parties in implementing a 
parenting plan.  Not all issues are appropriate for a PC to address.  



5. Co Parenting Therapy:  Can help to educate parties and give them the skills necessary to 
raise their children together.  Co Parenting Therapy can help parties improve their 
communication, and understand the needs and feelings of the other parent.   

6. Parenting Coach:  A Parenting Coach can assist a party or both parties in addressing 
challenges and issues in their case.  A Parenting Coach can help to educate a Party to the 
best practices in dealing with parenting issues.  

7. Reunification Therapy:  Is a therapeutic process what can be used to help repair a 
relationship between a Parent in a Child.   

8. Individual Therapy:  Sometimes, a particular party or parties have personal issues that need 
to be addressed, to help them to cope, and improve their quality of life.   

9. Best Interest Evaluation: “Best Interest” is the standard that a court must use to determine 
custody.  However, every case does not require a full Best Interest Evaluation.  Once an 
expert is told that they need to perform a Best Interest Evaluation, the process becomes 
formal, as that expert is held to defined standards in performing such an evaluation.  Not 
every case requires a full custody assessment.  

10. Brief Focused Assessment:  If the issues in a case are more limited, and do not require Best 
Interest Evaluation, we may want to consider a Brief Focused Assessment (BFA).  With a 
BFA, you can limit the scope of the evaluation, to address a particular issue.  A BFA can 
usually be accomplished faster than a Best Interest Evaluation, so we can get our parties 
the help that is needed more expeditiously.   

The issues in our cases are unique.  The solutions to address those problems should not be 
“cookie cutter”.  Understanding the issues in our cases and the different kinds of services available 
can be helpful in better serving the families we represent.     




