A Q&A with Attorneys & Experts:
Post Judgment
Important Court Rules for Post-Judgment Family Law Issues

New Jersey Court Rule 5:5-1 only permits discovery as a right during the pendente
lite period of litigation. There is no automatic right to post-judgment discovery. A Court
must issue an order permitting post-judgment discovery. New Jersey Court Rule 5:5-1
specifically states:

Except for summary actions and except as otherwise provided by law
or rule, discovery in civil family actions shall be permitted as follows:

(a) Interrogatories as to all issues in all family actions may be served
by any party as of course pursuant to R. 4:17.(b) An interrogatory
requesting financial information may be answered by reference to
the case information statement required by R. 5:5-2.(c) Depositions
of any person, excluding family members under the age of 18, and
including parties or experts, as of course may be taken pursuant to
R. 4:11 et seq. and R. 4:10-2(d)(2) as to all matters except those
relating to the elements that constitute grounds for divorce,
dissolution of civil union, or termination of domestic
partnership.(d) All other discovery in family actions shall be
permitted only by leave of court for good cause shown except for
production of documents (R.4:18-1); request for admissions
(R. 4:22-1); and copies of documents referred to in pleadings
(R. 4:18-2 ) which shall be permitted as of right.(e) Discovery shall
be completed within 90 days from the date of service of the original
complaint in actions assigned to the expedited track and within 120
days from said date in actions assigned to the standard track. In
actions assigned to the priority or complex track, time for completion
of discovery shall be prescribed by case management order.

New Jersey Court Rule 5:5-(4)a4 requires that in any application for modification
of child support or alimony not based on retirement, the movant must include a copy of
his/her current case information statement and the case information statement filed. The
respondent is not required to file a case information statement unless the Court finds that
the movant has demonstrated prima facie showing of a substantial change in
circumstances. New Jersey Court Rule 5:5-(4)a4 specifically states:

When a motion or cross motion is filed for modification or
termination of alimony or child support, other than an application
based on retirement filed pursuant to N.J.5.A. 2A:34-23(j)(2) and
(j)(3). the movant shall append copies of the movant's current case
information statement and the movant's case information statement



previously executed or filed in connection with the order, judgment
or agreement sought to be modified. If the court concludes that the
party seeking relief has demonstrated a prima facie showing of a
substantial change of circumstances or that there is other good
cause, then the court shall order the opposing party to file a copy of
a current case information statement

New Jersey Court Rule 5:5-a-(4)a5 requires that any application for modification
of child support or alimony based upon retirement, both the obligor and the obligee must
file updated case information statements, as well as the case information statements filed
in connection with the order, judgment or agreement sought to be modified. New Jersey
Court Rule 5:5-a-(4)a5 specifically states:

Upon application by the obligor to modify or terminate alimony based
upon retirement pursuant to N.J.S.A. 2A:34-23ny2) and (j)(3). both
the obligor's application to the court for modification or termination of
alimony and the obligee's response to the application shall be
accompanied by current case information statements as well as the
case information statements previously executed or filed, or other
relevant financial documents if there was no case information
statement executed or filed, in connection with the order, judgment
or agreement sought to be modified. In the event the previous case
information statement cannot be obtained after diligent efforts or was
never prepared, a certification shall be submitted detailing said
diligent efforts or the non-existence of said documents.

New Jersey Court Rule 5:5-4(b) was modified to permit a total of 25 pages between
all certifications supporting a motion. The page limits are no longer allocated specifically
between the initial certification and reply certification. New Jersey Court Rule 5:5-4(b)
specifically states:

Unless the court otherwise permits for good cause shown and except
for the certification required by R. 4:42-9(b) (affidavit of service), all
certifications in support of a motion shall not exceed a total of
twenty°five pages. This twenty-five page limit shall be allocated
between the initial certification(s) and reply certifications(s) as the
movant deems appropriate. All certifications in opposition to a motion
or in support of a cross-motion or both shall not exceed a total of
twenty-five pages.



Panel Members:

Thomas DeCataldo, Esq.
Alexandra Freed, Esq.

Tracy Julian, Esq.

Donna Legband, Esq.

David Politziner, CPA, ABV, CFF



Save Print Clear

Appendix V
Family Part Case Information Statement

This form and attachments are confidential pursuant to Rules 1:38-3(d)(1) and 5:5-2(f)

Attorney(s):
Office Address:
Tel. No./Fax No.
Attorney(s) for:

VS,

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION, FAMILY PART
Plaintiff, COUNTY
DOCKET NO.
Defendant. | CASE INFORMATION STATEMENT
OF

NOTICE:  This statement must be fully completed, filed and served, with all required attachments, in accordance
with Court Rule 5:3-2 based upon the information available. In those cases where the Case
Information Statement is required. it shall be filed within 20 days after the filing of the Answer or
Appearance. Failure to file a Case Information Statement may result in the dismissal of a party's
pleadings.

INSTRUCTIONS:

The Case Information Statement is a document which is filed with the court setting forth the financial
details of your case. The required information includes your income, your spouse's/partner's income, a
budget of your joint life style expenses, a budget of your current life style expenses including the
expenses of your children, if applicable, an itemization of the amounts which you may be paying in
support for your spouse/partner or children if you are contributing to their support, a summary of the
value of all assets referenced on page 8 — It is extremely important that the Case Information
Statement be as accurate as possible because vou are required to certify that the contents of the
form are true. It helps establish your lifestyle which is an important component of alimony/spousal
support and child support,

The monthly expenses must be reviewed and should be based on actual expenditures such as those shown
from checkbook registers, bank statements or credit card statements from the past 24 months. The asset
values should be taken, if possible, from actual appraisals or account statements. If the values are
estimates, it should be clearly noted that they are estimates.

According to the Court Rules, you must update the Case Information Statement as vour circumstances
change. For example, if you move out of your residence and acquire your own apartment, you should file
an Amended Case Information Statement showing your new rental and other living expenses.

It is also very important that you attach copies of relevant documents as required by the Case Information
Statement, including your most recent tax returns with W-2 forms, 1099s and vour three (3) most
recent paystubs.

If a request has been made for college or post-secondary school contribution, you must also attach all
relevant information pertaining to that request, including but not limited to documentation of all costs and
reimbursements or assistance for which contribution is sought, such as invoices or receipts for tuition,
board and books; proof of enrollment; and proof of all financial aid, scholarships, grants and student loans
obtained.
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Part A - Case Information: Issues in Dispute:

Date of Statement Cause of Action
Date of Divoree, Dissolution of Civil Custody
Union or Termination of Domestic Parenting Time
Partnership (post-Judgment matters) Alimony
Date(s) of Prior Statement(s) Child Support

Equitable Distribution
Your Birthdate Counsel Fees
Birthdate of Other Party Anticipated College/Post-
Date of Marriage, or entry into Civil Union Secondary Education
or Domestic Partnership Expenses

Other issues (be specific)

Date of Separation
Date of Complaint

Does an agreement exist between parties relative to any issue? [] Yes [] Ne.
If Yes, ATTACH a copy (if written) or a summary (if oral).

I. Name and Addresses of Partics:
Your Name

Street Address City State/Zip

Email;
Orther Party’s Mame

Street Address City State/Lip
Email;

2. Mame, Address, Birthdate and Person with whom children reside:
a, Childiren) From This Relationship
Child’s Full Mame Address Birthdate Person’s Mame

b, Childiren) From Other Relationships
Child’s Full Mame Address Birthdate Person’s Mame

Part B - Miscellaneous Information:
1. Information about Employment {Provide Name & Address of Business, if Self-employed)

Mame of Emplover/Business Address
Mame of Emplover/Business Address
2. Do you have Insurance obtained through Employment/Business? [ ves [ No. Type of Insurance:

Medical [JYes [ONo; Dental (J¥es [INo:  Preseription Drug  [J¥es [INo;  Life [JYes [ONo;  Disability [Yes Cme
nher (explain)

Is Insurance available through Employment/Business?  []Yes e

Explain:
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3. ATTACH Affidavit of Insurance Coverage as required by Court Rule 5:4-2 (f) (See Part G)

4, Additional Identification:
Confidential Litigant Information Sheet:  Filed Oves [No

5. ATTACH a list of all prior/pending family actions involving support, custody or Domestic Violence, with the Docket Number, County, State
and the disposition reached. Attach copies of all existing Orders in effect.

Complete this section for self and (if known) for other party. If W-2 wage earner,
Part C. - Income Information: gross earned income refers to Medicare wages.

1. Last Year's Income

Y ours Joint Orther Party
1. Gross earned income last calendar (vear) b 5 b
2. Uneamed income (same year) b 5 b
3, Total Income Taxes paid on income (Fed., State, % 5 b3
FLC.A. and S.ULL). If Joint Return, use middle
column,
4, Met income (1 +2-3) b 5 b

ATTACH to this form a corporate benefits statement as well as a statement of all fringe benefits of employment. (See Part G)

ATTACH a full and complete copy of last yvear’s Federal and State Income Tax Returns. ATTACH W-2 statements, 1099°s, Schedule C’s, etc.,
to show total income plus a copy of the most recently filed Tax Returns. (See Part (3)

Check if attached: Df’ederal Tax Return |:|State Tax Retumn DW-Z |:| Other
2. Present Earned Income and Expenses
Yours Other Party
(if known)
1. Average gross weekly income (based on last 3 pay periods by £

ATTACH pay stubs)
Commissions and bonuses, ete., are;
[ included [ not included* [ not paid to you,
*ATTACH details of basis thereof, including, but not Timited 1o, percentage overrides, timing of payments, eic,
ATTACH copics of last three statements of such bonuses, commissions, etc.

2. Deductions per week (check all types of withholdings): 5 b
[Federal  [state  [JF.LCA. Clsur Clother
3, Wet average weekly income (1 - 2) 5 i

3. Your Current Year-to-Date Earned Income

Provide Dates: From To

I. GROSS EARMED INCOME: & Mumber of Weeks
2, TAX DEDUCTIONS: (Mumber of Dependents: _ )
a. Federal Income Taxes a %
b. M.J. Income Taxes b. %
C. (her State Income Taxes c. %
d. F.LC.A, d 3
e Medicare e %
f. S.UL /S f. %
g Estimated tax payments in excess of withholding g %
h h. %
i i b

TOTAL b3
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3. GROSS INCOME NET OF TAXES § b

4. OTHER DEDUCTIONS If mandatory, check box
Hospitalization™Medical Insurance

T o=

Life Insurance

Union Dues

401(k) Plans
Pension/Retirement Plans
Oither Plans - specify

oA B R

Charity

Wage Execution

Medical Feimbursement (flex fund)

Other: 1
TOTAL

FmosR oan R

F o

Ooooooooood

|I—|

3. NET YEAR-TO-DATE EARNED INCOME: £
NET AVERAGE EARNED INCOME PER MONTH: £
NET AVERAGE EARNED INCOME PER. WEEK 5

4. Your Year-to-Date Gross Unearned Income From All Sources
{including, but not limited to, income from unemployment, disability and/or social security payments, interest, dividends,
rental income and any other miscellaneous unearned income)

Source How often paid Year to date amount

L I L L

TOTAL GROSS UNEARNED INCOME YEAR TO DATE

5. Additional Information:
1. How often are you paid?

2 What is vour annual salarv?  §

3 Have vou received any raises in the current year? Cves (N
If yes, provide the date and the gross/net amount.

4. Do vou receive bonuses, commissions, or other compensation, including distributions, taxable or non- [¥es [Na
taxable, in addition W your regular salary’!
If wes, explain:

5. Does vour employer pay for or provide vou with an automobile (lease or purchase), automobile expenses, Cves COme
oas, repairs, lodging and other.
If yes, explain.:
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1,
17.

Did you receive bonuses, commissions, or other compensation, including distributions, taxable or non-
taxable, in addition to yvour regular salary during the current or immediate past 2 calendar years?
If ves, explain and state the date(s) of receipt and set forth the gross and net amounts received:

Do wou receive cash or distributions not otherwise listed?
If yes, explain,

Have you received income from overtime work during either the current or immediate past calendar year?
If yes, explain,

Have you been awarded or granted stock options, restricted stock or any other non-cash compensation or
entitlement during the current or immediate past calendar vear?
If yes, explain.

Have you received any other supplemental compensation during either the current or immediate past calendar
vear?

If ves, state the date(s) of receipt and set forth the gross and net amounts received. Alse describe the nature
of any supplemental compenzation received.

Have vou received income from unemplovment, disability and/or social security during either the current or
immediate past calendar vear?
If ves, state the date(s) of receipt and set forth the gross and net amounts received.,

List the names of the dependents you claim:

Are vou paving or receiving any alimony?
If yes, how much and from or to whom?

Are vou paving or receiving any child suppor?
If yes, list names of the children, the amount paid or received for each child and to whom paid or from whom
received.

Is there a wage execution in connection with support?
If yes explain.

Does a Safe Deposit Box exist and if so, at which bank?

Has a dependent child of yours received income from social security, 351 or other government program
during either the current or immediate past calendar year?
If yes, explain the basis and state the date(s) of receipt and set forth the gross and net amounts received

Oves

Oves
Oves

Oves

Oves

Oves

[(ves

Cves

[(ves

Oves
Oves

ONa

ONa
ONa

ONa

ONa

OOne

[(INe

Mo

[(INe

(N
Ona

Explanation of Income or Other Information:
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Part D - Monthly Expenses (computed at 4.3 wks/mo.)

Joint Marital or Civil Union Life Style should reflect standard of living established during marriage or civil union, Current

expenses should reflect the current lite style. Do not repeat those income deductions listed in Part C - 3.

SCHEDULE A: SHELTER
If Tenant:

BLBTIE et ees

Heat (if not furnished)

Electric & Gas (if not furnished)
Renter’s Insurance

Parking (at Apartment)

Oither charges (TEMIZET e mss e e e
If Homeowner:

0 PSS

Feal Estate Taxes (if not included wi/mortgage payment) ...

Homeowners Ins. (if not included w/mortgage payment)
Other Mortgages or Home Equity Loans

Heat (unless Electric or Gas)

Electric & Cas

Water & Sewer

Garbage Removal s s s e

Snow Removal e

Lawn Care

Maintenance/Repairs
Condo, Co-op or Association Fees
Oither Charges {Itemize)

Tenant or Homeowner:
Telephone e

Mobile/Cellular Telephone ..o es e e

Service Contracts on EQUIpment e s ecsnnens

Cable TV e
Plumber/Electrician ...
Equipment & Furnishings

Internet Charges

Home Security System

Oither (itemize)

SCHEDULE B: TRANSPORTATION
Auto Payment
Auto Insurance {number of vehicles:

Registration, LICENSE s
PARINEENANCE ot bes s e e s e ma b

Fuel and il
Commuting Expenses
Oither Charges (Itemize)

TOTAL

TOTAL

Family, including

LT - T e =

L I T e T T~ T = B I

L= T I e T T = = ]

R I T = T e L -

Joint Life Style

children
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Current Life Style
Y ours and
children
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o % B B B0 B0 &% 2% S S B B8 o9
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SCHEDULE C: PERSONAL

Food at Home & household supplies
Prescription Drugs s

Ncn—prescrlptmn drugs, cosmetics, tmlelﬂr:s & sundneq

FESTAUTANIE Lo scss s ssmnssnrsss s s e e es
CIORINE oo e sss s sms e e es s ens s srmn e e

Dry Cleaning, Commercial Laundry

HBIT CTAIR ettt ettt et st et

Domestic Help s
Medical (exclusive nquychmlﬂc}*

Eye CAre™ ...vvirmrsnimsnsrsss s s nesssssssssssemnsssnmsssnssnsenes
Psvehiatric/psychologicalicounseling® i

Dental (exclusive of Orthodontic®
Orthodontic* ...
Medical Insurance {hnsp]tal ete. J*

Club Dues and Memberships

Sports and FHOBBIES e sres e s e e

CHITMPE  oviiess s e mss s ss s e s
WHCATIOTIE  oviiieiiieere e s en s e en s mne s amn s e e

Children’s Private School Costs i ies e e
Parent’s Educational Cosis oottt

Children’s Lessons (dancing, music, sports, etc.)

BaBYSINE oo ecss s

Day-Care EXPENSEE s sss s nmssssssseees
ENtertailment ..o ssss s s snmssseesseees
Alcohol and Tobacco e

Mewspapers and Periodicals

Contributions ...
Payments to Non-C hﬂd Dependents

Prior Existing Support Obligations this family/ ul.hl:'r famﬂu:b

(specify)

Tax Reserve (not listed elsewhere)
Life Insurance

Savings/Investment

Diebit Service (from page 7) {m:lt I15ted Elﬁewherﬂ

Parenting Time EXpenses s inmss s
Professional Expenses (other than this proceeding) ...
Pet Care and EXPENsSes s cimes e

Other (specify)

*“unreimbursed only

TOTAL

Joint Life Style
Family, including

children

L IR IR R R I I I I T I R I T T L

Current Life Stvle
Yours and
children

Please Mote: If vou are paying expenses for a spouse or civil union partner and/or children not reflected in this budget, attach a schedule of

such payments,
Schedule A: Shelter

Schedule B: Transportation

Schedule C; Personal

Grand Totals ...

g £
-1 -1
L3 3
5 5
5 5
5 b3
5 b3
g £
1 -1
5 b3
5 b3
5 5
1 -1
g £
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Part E - Balance Sheet of All Family Assets and Liabilities

Statement of Assets
Date of purchase/acquisition,

TOTAL GROSS ASSETS:

TOTAL SUBIECT TO EQUITABLE DISTRIBUTION:
TOTAL NOT SUBJECT TO EQUITABLE DISTRIBUTION:

1 p = Plaintiff; D = Defendant; J = Joint

Revised to be effective September 1, 2017, CN: 10482 (Court Rules Appendix V)

Title to If claim that asset is exempt Walue & Date of
Description Property 4 value of ! Put * aft Evaluation
.D. 1) state reason and value o ut * after exempt Mo./Day/ Yr.
T what 15 claimed to be exempt

. Real Property

. Bank Accounts, CD's (identify institution and type of account(s))
B
[
[]

. Vehicles

. Tangible Fersonal Property
M

. Stocks, Bonds and Securities {(identify institution and type of account(s))
n
0

. Pension, Profit Sharing, Retirement Plands), 401(k)s, etc. (identify each institution or employer)
u
u

. IRAs
n

. Businesses, Partnerships, Professional Practices
0

. Life Insurance (cash surrender value)
M

10. Loans Receivahle
M
1. Other (specify) 0

5
5
5
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Statement of Liabilities

Mame of
—_— Responsible IF vou contend hability should Maonthly Total
Description Party not be shared, state reason Payment Orwed Date
(P, 1)

I. Real Estate Mortgages

2, ther Long Term Debis

3. Revolving Charges

4, Other Short Term Debis

5, Contingent Liabilities

TOTAL GROSS LIABILITIES:  §
iexcluding contingent liabilities)

MET WORTH: b3

(subject to equitable distribution)
TOTAL SUBJECT TO EQUITABLE DISTRIBUTION: &
TOTAL NOT SUBJECT TO EQUITABLE DISTRIBUTION: 5
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I. A full and complete copy of your last federal and state income tax returns with all schedules and attachments. (Part C-1)

2. Your last calendar vear's W-2 statements, 1099°s, K-1 statements.

i Your three most recent pay stubs,

4. Bonus information including, but not limited to, percentage overrides, timing of payments, etc.; the last three statements
of such bonuses, commissions, ete, (Part C)

5, Your most recent corporate benefit statement or a summary thereof showing the nature, amount and status of retirement
plans, savings plans, income deferral plans, insurance benefits, ete. (Part C)

6, Affidavit of Insurance Coverage as required by Court Rule 3:4-2(f) (Part B-3)

7. List of all prior/pending family actions involving support, custody or Domestic Violence, with the Docket Number,
County, State and the disposition reached. Attach copies of all existing Orders in effect. (Part B-5)

8, Attach details of each wage execution (Part C-5)

9, Schedule of payments made for a spouse or civil union partner_ and/or children not reflected in Part T,

10, Any agreements between the parties,

I, An Appendiz IX Child Support Guidelineg Worksheet, as applicable, based upon available information,

12, If a request has been made for college or post-secondary school contribution, all relevant information pertaining o that
request, including but not limited to documentation of all costs and reimbursements or assistance for which contribution
is sought, such as invoices or receipts for tuition, board and books; proof of enrollment; and proof of all financial aid,
scholarships, grants and student loans obtained. A list of the information as promulgated by the Administrative Director
of the Courts can be found on the Judiciary website.

I certify that, other than in this form and its attachments, confidential personal identifiers have been redacted from
documents now submitted to the court, and will be redacted from all documents submitted in the future in accordance with Rule
1:38-7(b).

I certify that the foregoing information contained herein is true. [ am aware that if any of the foregoing information
contained therein is willfully false, | am subject to punishment.

DATELD: SIGNED:
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Part F - - Statement of Special Problems

Provide a Brief Marrative Statement of Any Special Problems Involving This Case: As example, state if the matter
involves complex valuation problems (such as for a closely held business) or special medical problems of any family
member, etc,

Part G - Required Attachments

Check If You Have Attached the Following Required Documents

O O o od

O

O O

O O 0O o0 O
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Innes v. Innes
Supreme Court of New Jersay
April 24, 1989, Argued : January 17, 1890, Decided

Mo Number in Criginal

Reporter
T N, 496 % 569 A2d 770 ™

FRANK T, INNES, PLAINTIFF-APPELLANT, v. NITA L. INNES, DEFENDANT-RESPONDENT

Counsel: James J. Bymes argued the cause far appeliant (Bymes & Guidera, attorneys).

John A. Craner argued the cause for respondent {Libby E. Sachar, attorney; Norman W. Albert, of counsel; Libby E.
Sachar, Norman W. Albert, and John A, Craner, on the briefs),

James P, Yudes submitted a brief on behalf of amici curize Family Law Section and Women's Rights Section of the
Mew Jersay State Bar Association,

Judges: For affirmance in part, reversal in part - Chief Justice Wilentz and Justices Handler, Pollock and Garibaldi,
For concurrence in pan, dissent in parf -- Justices O'Hern and Stein. The opinion of the court was deliverad by
Garibaldi, J. Stein, J., concurring in part and dissenting in part. Justice O'Hern joins in this opinion, O'Hem, J.,
concurring in part and dissenting in part, Justice Stein joins in this opinion.

Opinion by: GARIBALDI

Opinion

500} [*772] We hold today that payments gensrated by pension benefits that were previously equitably
distributed are not “income™ for purposes of reconsidering the pensioner's alimony obligations, Our decision is
based on the recent amendment fo M.JSA. 2A:34-23, the pre-exisling case law and the specific language of the
parties' agreemant.

After thirty-one years of marrlage, Frank T. Innes, plaintiff, filed a complaint for divorce on October 8, 1982, The
ground for the complaint was the continuous separation of Innes and his wife-defendant, Nita L, Innes, since June
2,1974, A Dual Judgment of Diverce was entered on March 26, 1884, The judgment incorporated the terms of a
propery-settiement agreement reached betwaen the parties.

The agresment required plaintiff to pay defendant § 650 per month in aflmony and § 100 in child support directly to
the unemancipated daughter of the marrage. Three other children born of the marriage were emancipated at the
time of the divorce. Plaintiff also agreed to maintain defendant as beneficiary on a life-insurance policy with a face

amount of § 50,000.00.

The agreement also disposed of the parties' two major assets, the matital home and the husband's pension,
Defendant could iive in the former marital residence until March 1, 1985, when the house weuld be sold and the net
proceads divided equally between the parties. Plaintiff agreed to pay defendant an equitable {distribution) share
of his pension, $ 19,000, less forty percent of the value of the defandant's existing pension. Plaintiff was to pay
defendant this money from the proceads of the sale of the marital home. The agreement also contained a [*501)]

O A i




117 M.J. 496, *501; 569 A.2d 770, 772

provision that stated: "Except as otherwise set forth herein each of the parties hereby walves and relinquishes all
rights to participate In the assets including pension funds of the other party.”

The marital home was sold in 1985; the plaintiff receivad $ 39,028.70 and defendant received § 74,042.52. The
difference between the amounts, § 35,000.00, is aftribulable to the cash setflement paid to defendant representing
tha value of the plaintifPs pension plan.

On June 14, 1085, the plaintiff was unexpectedly fired by his employer. He was sixty-one years of age at the time
of his termination. His monthly Income was reduced from $ 2,054 to § 879, which he received In unemployment
compensation. After his discharge plaintiff made every effort to find new employment but was unable to do so.

Unable to procure a new position, plaintiff filed a motion for an order terminating [**773] alimony on June 28,
1985, Defendant filed a Notice of Motion for Aid to Litigant on Decernber 4, 1985, based on plaintiff's failure to pay
alimony pursuant to the divorce decree. On December 31, 1985, the Irial court denied the motlon to terminate
alimony but entered an order finding that plaintiff had failed to comply with the divoree judgment. Plaintiff appealed
both orders, and on May 7, 1988, the case was remanded to the trial court for reconsideration because plaintiff
asserted a change in elrcumstances after the entry of the two orders.

In December 1985, when his unemployment benefits ceased, the plaintiff elected to receive social-securily benefits
of § 622 per month. In April 1986 the plaintiff elected to receive his pension benefits. At that time he also
purchased a $ 24,000 annuity from the College Retirement Equity Fund using the proceeds he had received from
the sale of the marital home. The monthly income from the pension, $ 720.00, and the annuity, $ 160.00, totalled 5§
880. He alsa received approximately $ 139.00 in income from other savings. He had assets of $ 19,580,

[*502] Defendant, who was disabled, had moved to Florida by the time of the hearing. She received manthly
income from the University of Pennsylvania of $ 420.00, disability sccial-security benefits of § 280.00, and
approximately $ 400.00 per month from a cash management account. She had approximately $ 68,000,000 in
assets,

The trial court determined that plaintiff's termination of employment constituted a change in circumstances sufficient
to result in a modification of the alimony award, Accordingly, the trial court reduced the alimony from § 650 to §
550 per month, beginning April 1, 1987, and required plaintiff to pay the defendant $ 100 per month toward the
arrearage until it was paid in full, and $ 1,200 for defendanl's counsel fees. In making its decision, the trial court
considared the fact that the cost of living had increased, plaintiffs income had decreased, and plaintiff had paid §
200 per manth to his daughier while she was attending college.

Plaintiff appealed, contending that in determining alimony the frial court should not have considered the Income he
received from his pension and annuity. Including that income, he argued, constituled an inequitable form of
=double-dipping,” inasmuch as it flowed from assets that had already been equitably distributed. He relied on D'Oro
v. D'Oro, 187 M.J.Super. 377 (Ch.DIv.1982), affd, 193 N.JSuper. 385 (App.Div.1884), which prohibits such
consideration. The Appellate Division reversed and remanded, 225 N.J.Super. 242 (1988), because the tial court
had made no findings concerning the parfies' circumstances in establishing the alimony award. However, the
Appellate Division rejected plaintiffs argument that his pension and annuity should not be considered in
determining alimony. In its holding it specifically rejected the D'Cro rule, Id. at 247. Judge Long dissented from so
much of the decision as held that pension and annuity payments were income for the purposes of determining
alimony. Id. at 248-50. She found that

[*503] [pllaintiff and defendant divided the pot of marital assets at the time of the divorce. In so doing,
defendant took her share of plaintiff's pensfon in a lump sum. Plaintiff now receives his share of the pension
petiodically, Perodicity does not change the nature of the transaction or the character of the pension
payments as assets and not income. This is not a situation In which a distributed asset generates or throws off
income. In that event, the income would clearly be a part of the posi-judgment alimony base. Here, the
pension payments sought to be tapped by defendant as alimony are plaintiff's equitable share of the marital
asset; as such they are not includible in the calculation of available income for an alimeny award. It is not the
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fact that the pension Is not income, Simply stated, no asset, however derived, should be considered part of
the income avallable for alimany purposes, [id. at 248-48],

The recent amendment to M.J.S.A, 2A:34-23, which codifies the holding in D'Oro, had not been enacted when the
Appeliate Division decided the case. Accordingly, neither [**774] Appellate Division opinion discussed the
applicability of the amendment to this case.

Flaintiff filed an appeal of right pursuant to Rule 2:2-1(a){2).

In divorce actions, courts may award alimony “as the circumstances of the parties and the nature of the case shall
render fit, reasonable and just . . " N.JS.A. 2A:34-23. The basic purpose of alimony is the continuation of the
standard of living enjoyed by the parties prior to their separation. Mahoney v. Mahoney, 91 N.J. 488, 501-02
{1982). The supporting spouse's abligation is set at a level that will maintain that standard. Lepis v. Lepis, 83 N.J.
139, 150 (1980). Although the supporting spouse’s current income is the primary source considered in setting the
amount of the award, his or her property, capital assets, and "capacity to earn the support awarded by diligent
attention to his [or her] business” are also proper elements for consideration. Bonanno v. Bonanno, 4 N.J. 268, 275

{1950),

Plaintiff is applying for a modification of the initial alimony award due to changed circumstances. Afler initial
alimony awards have been made, courls may modify alimony orders “as circumstances may reguire.” N.J.S.A.
2A:34-23. [*504] The party seeking modification has the burden of demonstrating a change in circumstances
warranting relief from the support or maintenance obligations. Lepis v. Lepis, supra, 83 N.J. at 157, Marlindell v.
Martindedl, 21 N.J, 341, 353 (1956). One "changed circumstance" that warranis modification of the alimony order is
an increase or decrease In the supporting spouse's income. Lepis v. Lepis, supra, 83 N.J. at 151; Martindell v.

tMariindel, supra, 21 N.J. at 355,

When an alimony order s reviewed, the primary factors assessed to determine whether the former marital
standard of living is being maintained are: "the dependent spouse's needs, that spouse's ability to contribute to the
fulfillment of those needs, and the supporting spouse's ability to maintain the dependent spouse at the former
standard." Lepis v. Lepls, supra, 83 N.J. at 152, Other criteria include whether the change in circumstance Is likely
to be continuing and whether the agreement or decree explicitly provided for the change. [bid. Temporary
circumstances are an Insufficient basis for modification. Bonanno v. Bonanno, supra, 4 N.J. al 275 (temporary
unemployment not sufficlent).

In this case we do not decide whether plaintiffs alimony payments should be maodified. The medification of
alimony is best left to the sound discretion of the frial court. Hence, we remand the case to the trial court to
determine whether there were changed drcumstances, and if so, whether there should be a modification of
alimony, The issue before us is whether the trial court in delermining whether plaintiff's alimony payments should
be modified may consider plaintiffs pension payments. ! [*505] We hold that it may not. Our disposition of this
issue Is governed by the recent amendment to M.J.S.A. 2A:34-23, pre-existing law, and the specific language of the
parties' agresment. The amendment reads, in relevant part, as follows:

1 At the requast of the Court, the Family Law Section and Women's Rights Section of the Mew Jersey Stale Bar Association filed
an amilcus curlae brief. The brief concluded that the racent amendment applies to Initial allmony awards as well as to
applications for modification of alimeny, that the amendment applies retroactively to agresments entered into before the affective
date of the stalule, that the amandment precludes conslderation on alimony-modification applications of both income atfributable
to the distributed share of a reirement benefit and the distributed share Itself; and that neither spouse's share of a distributed
refirement benafit (ar eamings atiributable therelo) should be considared when determining alimony,
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Whan a share of a retirement benefit is trealed as an asset for purposes of equifable distribution, the court
shall not consider income generated thereafter by [**775] that share for purposes of determining alimony.

[L.1988, c. 153, § 3]

It is axiomatic that in construing a statute one first considers its plain language. Kimmelman v. Henkels & McCoy,
fnc., 108 MLJ. 123, 128 (1987); Renz v. Penn Cent. Corp., 87 N.J. 437, 440 (1981); Sheeran v. Nationwide Mul. Ins.
Co., Inc., B0 N.J. 548, 556 (1979). The plain language of the pertinent amendment provides that income from
pension benefits that have been treated as an asset for equitable distribution purposes (those benefits reflecting
work during the marriage partnership) is nat to be consideted in determining alimony. Conversely, under the
amendment income from pension benefits earned after the marital partnership has ended may be considered.
This interpretation is substantiated by Senate Judiciary Committes, Stafement to Senate, No, 976, which provides
"hat when a share of a retirement benefit is treated as an asset for purpose of eguitable distribution, the income
generated by that share anly Is nol to be considered in determining alimony." (Emphasis added).

Although the legislative history underlying the amendment is sparse, the statute sets forth no new posilion and
simply codifies and embodies the holding and policies of the decision in D'Oro v. D'Oro, supra, 187 N.J. Super. 377.
There, consistent with Kikkert v. Kikkert, 177 N.J.Super. 471, 477-78 (App.Div), affd o.b., 88 N.J. 4 (1981), a wife
received a one-third share of the present value of her husband's pension. The D'Oro court [*506] reasoned that "it
would be inequitable for [her] to be ahle to include his pension income twice for her benefit, first for a share of
eguitable_distribution, and second for inclusion in his cash flow determination of an alimony base 187
N.J.Super, at 379; accord Staver v. Staver, 217 N.J.Super. 541, 547 (Ch.Div.1987) {portion of pension payments
flowing from benefits earnad after divorce may be considered in determining changed circumstances, but those
attributable to benefits sarmead during the marriage and subject to equitable distribution may not).

The D'Oro holding also was based on the court's decision to promote the immediate-offset method of pension
dis fon, 187 N.J.Super. at 377, That method was encouraged in Kikkerl, supra, 177 N.J.Super. at 478, to
avoid the "continued strife and hostility” that arises from long-term and deferred sharing of financial interests. We
recently reaffirmad that policy in Moore v. Moore, 114 N.J. 147, 162 (1989), As Judge Long acknowledged in her
dissenting opinion in the instant case, the policy favoring the immediate offset method will be eviscerated If the
majority apinion of the Appellate Division is adopted because

[m]ost thoughtful matrimonial lawyers will advise their clients in continuing alimony cases to await the recelpt
of the pension for distribution at which time both spouses will receive their share In periodic payments. This
will obwiate the possibility that the dependent spouse will tap the asset twice. * * * [Also], it will contravene the
plain language of Kikker! encouraging such settlements. [225 N.J. Super. 242]

Here plaintifi's entire pension was treated as an asset for purposes of an immediate offsel equitable-distribution
award. This distribution was consistent with Moore v. Moore, supra, 114 N.J. at 162, and Kikkkert v. Kikkert, supra,
177 M.J.Super, at 477. Nothing in the record suggests that merely a portion of plaintiffs pension was considered
marital property subject to equitable distribution. Therefore, the recent amendment immunizes plaintiff's pension
from conslderation in alimony-maodification determinations.

[*507] This result is consistent with the legislative intent underlying the recent amendment. Although that specific
amendment was first proposed in 1985, further amendments to N.J.S.A. 2A:34-23 and other modifications of New
Jersay family and matrimonial law were addressed in the early 1980s by the New Jersey Commission on Sex
Discrimination. In amending N.J.SA. [*776] 2A:34-23, the Legislature relied to a great extent on the
Commission's findings. In recommending amendments to New Jersey's marriage and family law, the Commission

on Sex Discrimination in the Statutes stated that its two-fold purpose was to recommend appointment of maore
wamen to commissions, boards, and agencies, and to cenform all statutes and regulations to a standard of sex-

neutral language. Sex Discrimination in Marriage and Family Law: New Jersey Commission on Sex Discrimination
in the Statutes (2d Report, Sept.1981) at i-ii, In the introduction, the Commission reported that it found the New
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Jersey marriage and family-law statutes "contained many subtle forms of discrimination reflecting stereotypical
attitudes towards men's and women's roles.” fd. at 2.

The recommendaed amendments support the Commiitee's expressed goal of neutralizing any language that
supports sexual sterectypes. For example, N..LS.A, 2A:34-13, the statute regarding the age at which a party can
bring a matrimonial action, previously allowed a man of eightean years and a woman of sixteen ysars to do so. The
amended statute reads a "person” of sixteen years, eliminating the gender-based age requirement. N.JLSA. 8:6-3
states that when a parent ar guardian abuses a child, the abuser may be required to pay a monetary penalty to the
wife, guardian, custodian, or trustee of the child. The recommended amendment would eliminate the silent
assumption that the husband or father would normally be the abusing parent, and substituted "non-abusing parent”
for "wife," The Commission also recommended changing MJLSA. 8:2-4, regarding parental rights to custody, to
eliminate the mother's preference as custodial parent, and make custody rights completely equal between the

parents,

[*508] Thus, the amendments proposed by the Comimission were designed to remove discrimination against
women and men, and to make the rights of mother and father, or wife and husband, equal in the eyes of the law.
Similarly, the amendment at issue, designed to avoid double-dipping, reflects the Legislature's intent to follow the
Commission's recommendation that husbands and wives be treated equally under the law.

In halding that the recent amendment applies to the instant case, we also hold that it is applicable to both initial
alimony orders and modifications of earlier alimeny awards, We find no support for the position of our dissenting
colleagues that the amendment applies only to iniial orders and not to modifications of alimeny. The plain
language of the amendment, the canons of statutory interpretation, and preexisting principles of malrimonial law
undarmine their contantions. Prior to the recent amendments to N.JLS.A. 2A:34-23, we stated that "[tihe eguitable
powar of the courts to modify alimony and suppert orders at any fime is speciiically recognized by [that statute ]"
Lepis v. Lepis, supra, 83 N.J. at 145. "As a result of this judicial authority, alimony and support orders define only
the present obligations of the former spouses. Those duties are always subject to review and maodification on a
showing of 'changed circumstances.’ " Id. at 146, We affirmed in Gibbons v. Gibbons, 86 N.J. 515, 525 (1981), the
well-astablished principle that any orders pertaining to alimony or other support may be revised and altered by the
Court from Hime {o time as circumstances may require. We recognized bolh In Lepls and Gibbons that such
autharity flows from a section of N.J.S.A. 2A:34-23 (alimony "[oJrders so made may be revised and allered by the
Court from lime to lime as circumstances may require. . . ."). The Legislature's failure to remove or fimit that
provision when it recently amended N.J.S.A. 2A:34-23 confirms the Legislature's intent that the recent amendment
applies not only to an initial alimony award but also to a madification of alimony based on changed circumstances,

[*505] Moreaver, the plain language of the amendment slates that it "takes effect on September 1, 1988, and shall
apply only to orders and judgment entered after that date,” and extends its reach to any order, including a
medification of an original order that is entered after September 1, 1988. L.1988, ¢. 153, § 9. Indeed, & contrary
[*777] conclusion would viclate well-established canans of statutory interpretation: avold constructions that render
any part of a statute inoperative, superfluous, or meaningless, Abboils Dairies v. Armstrong, 14 N.J. 318, 328
{1854}, Paper Mill Flayhouse v. Millburm Township, 95 N.J, 503, 521 (1884), or lead to absurd results, State v. Gilf,
47 N.J. 441, 445 {1868). Given the nature of mardage, divorce, and aging in our society, parties usually obtain a
divorce before they are retired and begin receiving pension benefits. Accordingly, disputes about pension income
as it relates to alimony will almost always ocour after the parties are divorced. More importantly, the statule is
tallored to apply primarily where an immediate payout of the pension has been made before income is generated.
The il the statute is designed to remedy is subsequent consideration of Income generaled by that parfion of the
pension that had previously been considered for purposes of equitable distribution. Hence, the Issue of double-
dipping will most frequently occur In the context of an application for alimony medification rather than an initial

alimony award.

Nor are we persuaded that the recent amendment should not apply to plaintiffs request for alimony modification
because the final judgment of divorce and initial award of alimony were rendered prior to the amendment's
enactment. As previously discussed supra at 503, such a finding would be inconsistent with the language of the
amendmant and the authority of the courls to constantly review and aller alimony awards as circumstances
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change. Our dissenting brethren would freeze the divorce agreement and provida that regardless of whether a
newly-enacted statute is curative, merely reflective of preexisting law, or consistent with the expeclations of the
parties, the modification of alfmony must be determined by law in effect at [*510] the time the final judgment of
diverce and initial award of alimony was entered,

Their contention is inconsistent with common-law principles govemning refroactive application of legislation. See
Gibbons v. Gibbons, supra, 86 N.J, at 522-25; Rothman v. Rothman, 65 N.J. 219 (1974). When N.J.S.A. 2A:34-23,
the equitable-distribution statute, was enacted, one of the first questions this Court confronted was whether the
statute was fo be retroactively applied or applied only prospectively. In Rothman v. Rothman, 85 N.J. 218 (1974},
we held that the statule was to be retroactively applied because that interpretation was necessary to make it
workable and give it its most sensible Interpretation, Specifically, In Rothman v. Rothman, supra, 65 N.J. at 223-24

(footnote omitted), we held:

Momentarily ignoring constitutional compulsions, and viewing the issue simply as one of statutory construction,
we find ourselves unable to belisve that the Legislature intended its grant of power to undertake an equitable
distribution of marital assets to apply solely to property acquired on or after the effective date of the act. Were
this construction to be adopted, it would, in each case, become necessary to determine the date of acquisition
of each asset acquired during marriage, often a difficult if not impossible task. A further guestion would arise
should the particular property interest under consideration, though acquired after the effeclive date of the act,
have been purchased with, or received in exchange for, money or other property owned before that date.
Mareover, if defendant's contention were adaopled, it has been estimated, apparently without exaggeration, that
tha full effect of the statute would not be falt for at least a generation,

To make this amendment workable and to give [t Its most sensible interpretation, it must be applied to modification
of alimony orders that were entered prior to the effective date of the amendment. The dissents' proposed
prospective application would result In a court in each case undertaking a painstaking review of the prior
nagotiations resulting in the initial alimony award and equitable-distribution settiement. Additionally, the full
effect of this amendment [**778] would not be realized for a long period of time.

Moreover, M.J.S.A. 2A:34-23 as amended does not represent new law but is merely reflective of preexisting law.
Gibbons v, [*511] Gibbons, supra, 86 N.J. at 524, A review of the criteria listed in N.J.S.A. 2A:34-23 discloses thal
the statutory language merely sets forth the well-established guidelines that courts have understood and embraced
for years in considering the needs and circumstances of the parlles in determining appropriate alimony and
equitable-distribution awards. Commission on Sex Discrimination Reporl, supra, at 26-27.

Additionally, the amendment also is consistent with the reasonable expectations of the parties. The test of
axpectation s whether the parties relied on prior law to their detriment, such that retroactive application would
cause a "deleterious and Irrevocable” result. Gibbons v. Gibbons, supra, 86 M.J. at 523-24. Al the time the
property-settlement agreement was Incorporated in the dual judgment for divorce, both the Kikkert and D'Oro
dacisions had been rendered. Indeed, the parties followed those decisions. Defendant received in equitable
distribution a lump-sum payment for plaintiffs pension, which they both recognized was anh asset and to which
defendant relinquished her right. That is clear from the language of their agreement: "Excepl as otherwise set forth
herein each of the partiss hereby waives and relinquishes all rights to participate in the assets including pension
finds of the other party.” (Emphasis added).

The dissents’ suggestion that the Legislature intended the double-dipping amendment not to apply to consensual
property-settlemant agreements but only to court decrees Is equally unpersuasive. In Lepis v. Lepls, supra, 83 N.J.
at 149, we specifically found that there is “no reason to distinguish betwsen judiclal decisions and consensual
agreements when ‘changed circumstances' call for the modification of either.” Likewise, we see no reason why the
unfair policy the Legislature intended to prohibit by the amendment Is not equally applicable to consensual
agreements and court decrees. Moreaver, the distinction between the two is meaningless. Indeed, most parties
negotiate the terms of a property-settlement [*512] agreement, which is then incarporated in the divorce decree by
the Court. Hence, most proparty-setilement agreements are voluntary and incorporated in a court decree.
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Evidently, our dissenting brethren do not like the amendment and want the Court to alter the Legisiature’s
enactment. Under Justice Stein's alteration, the double-dipping prohibition would be “presumptive” rather than a
clear rule, post, at 534, This, however, Is not the amendment the Legislature enacted. Moreover, such a proposal
not only flies in the face of the plain meaning of the statute but It is vague, unworkable and creative of further
complications in an already confused area of the law,

Applying the recent amendment codifying the pre-existing law is consistent with the Legislature's intent, the
remedial policies underlying the pre-existing law at the time of its enactment, namely, avolding "double-dipping” of
retirement benefits and encouraging the immediate-payout method of retirement benefits, and the clearly-expressed
expectations of the parties, ?

[*613] 778 1

The final issue we must address involves the trial court's consideration of the annuity payments. The recent
amendmeant conceming retirement benefits is not applicable to plaintiifs annully. We agree with Judge Long's
dissenting opinion and hold that such payments are not “income" for purposes of delermining changed
circumstances insofar as they reflect principal rather than "income generated by the $ 24,000 plaintiff recelved in
distribution. . . " 225 N.J.Super, at 250. Had the plainiiff shoved the $ 24,000.00 in a friend's maltress and asked
that friend to start sending him $ 200.00 a month, there is no question that those payments could not be considered
“income" for purposes of altering an earlier alimony award, The same is true of the portion of the annuity payments
that reflect return of the principal. On the other hand, income generated by the principal and given to the plaintiff on
a monthly basis is “income" for purposes of determining “changed clrcumnstances.” That porticn of the payment
constitutes an increase in his income and aggregate resources, Thus it is eligible for inclusion in the calculus used
to arrive at a modification of the alimony award, Lepis v. Lepls, supra, 83 N.J. at 151; see Martindell v. Martindell,

supra, 21 N.J. at 355,

As previously stated, we do not decide whether plaintiff's afimony payments should be modified. That question Is
best left to the sound discretion of the trial court. In each case, the court must closely examine the circumstances
of hoth parties. The court must make a complete and thorough analysis of the incomes, income capacities, and
general financial circumstances, including assets and income, of both parties In reaching its conclusion. Depending
on the parties' circumstances a court [*514] may award a spouse a disproportionate share of the other spouse's

actual income.

What the trial court can no longer do, however, Is determine alimony by considering income generated by a
retirement share that has been equitably distributed, elther at the ime of divorce or when it considers a modification
application. The Legislature has concluded that it is inappropriate to make equitable distribution of a retirement
beneafit and then consider that distributed share for purposes of determining alimeony, As did the court in D'Oro, the
Legislature found "double-dipping” of this asset to be improper,

2in Horton v. Horton, 218 N.J Super. 76 {Ch.D,1987), D'Oro was limited to its facts, The court found that D'Ore wauld apply
anly *[wlhen imminent retirement is anticipated and squitable distribution and alimony are bargained for, or, barring those
factors, the partiss specifically anficipate alimeny adjustment on retirement {early or otherwise). . . " Id. at 78. In the Horlon
property-setilement agreement, the fifty-five-year-old plaintiff had received his pension benefits and the defendant had received
the marital homa. One vear later, the plaintiff retired and moved to eliminate his alimony obligation. fd. at 78, Because the
parties had not considered imminent retirement, the Horton court found that the plainiiffs pension benefits could be included in
reconsideration of alimony obligations, Emphasizing that the plaintiff had voluntarily accepted early retiement, thereby
substantially reducing his income, the couri held that the benefits could be included until the pensioner reached ordinary
retirement ags, which the court found to be "coincidant to the eligible age for receiving Soclal Secwity benefits.” Id. at 79. The
recent amendment rejects Horfon as well as the Appellate Division majority opinlon in the case at bar and follows D'Oro, We
need not address the question of whether the amendment should be retroactively applied to parties who crafted property-
settlemeant agraements in rallance on the holding in Haorfon o, for that matter, the Appellate Division decision in the instant case.
The parlias in the case at bar drafted their agreement several years before the Horfon decision in a manner tha clashes with
that decision,
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Hence, we hold that payments generated by pension benefits that had been previously equitably distributed are not
income for purposes of alimeny modification. Further, we hold that annuity payments purchased with the proceeds
of an equitable-distribution award also are not “income” for that purpose to the extent that they reflect return of
the principal as opposed to income generated by the principal.

Accordingly, the Appellate Division judgment is affirmed in part and reversed in part and the cause remanded for
further proceadings consistent with this opinfon.

Concur by: STEIN (In Part); O'HERN {In Part)

Dissent by: STEIN {In Part); O'HERM {In Part}

Dissent

STEIN, J., concurring in part and dissenting in parl.

This case involves an important issue of matrimonial law, The guestion concerns the Chancery Division's authority,
on a hushand's motion to modify an alimeny obilgation sat forth in a property-settlement agresment, to consider
the husband's monthly benefit payments from a pension that was treated as an asset for purposes of equitable
distribution when the parties divorced. Reversing the Appellate Division, the Court today holds that prior
decisional law absoclutely bars such consideration of the pension benefit. The Court also holds that a recent
amendment to N.J.S.A. [**780] 2A:34-23, L1988, ¢. 153, absolutely bars any such consideration of the pension
benaefit. That amendment provides in part: .

[*515] When a share of a retirement benefit is freated as an asset for purposes of equitable distribution, the
court shall not eonsider income generated thereafter by that share for purposes of determining alimony.
The Courl concludes that this amendment lg Intended to apply retroactively to properiy-selflement agreements
executed and to divorce judgments entered prior to the amendment,

In my view, the Court has overstated the precedential significance of prior decisional law on the issue in this case.
It has also accorded the statutory amendment a scope and effect neither contemplated nor intended by the
Legislature, Mast important, the Courf's opinion needlessly restricts the broad equitable powers of the Chancery
Court to consider all relevant factors in deciding applications to modify alimony based on changed circumstances.

I

The majority opinion sets forth the relevant facts. | restate them anly to the extant nacessary to frame the lssue.
The trial court had to resolve an alimony-maodification maotion in a case In which both parties had limited funds. The
Inneses divorced in March 1984, after thirty-three years of marriage, the last ten years of which they lived apant.
Plaintiff was sixty-years old at the time of the divorce and had net earings of $ 2,054 a month from his full-time
employment. The agreement incarporated in the divorce judgment required plaintiff to pay alimeny to defendant of
% 650 per month, terminable on the death of either party or the defendant's remarriage. The net proceads from the
sale of the marital home were to be equally divided, Defandant was to receive § 18,000, representing forty parcent
of the value of plaintiff's pension as of the date the divorce complaint was filed, reduced by plaintiff's forty-percent
share of the value of defendant's pension, 1 Plainiiff also agreed to [*516] pay child support of § 100 per menth
and to maintain defendant as beneficlary of a § 50,000 life-insurance policy, The child-support obligation had
terminated when the trial court issued the alimony-maodification order that is the subject of this appeal.

1\When the marital home was sold and the proceeds distributed, plaintiff received § 39,028,70 and defendant, § 74,042.52; the
difference reflected plaintiffs payment to defendant of approximately $ 17,500, representing her forty-percent share of tha value
of plalntiffs pensian, reduced by plaintiffs forly-percent share of the value of defendant's pension.
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Plaintiff's employer fired him in June 1985, fifteen months after the divorce. Two weeks later he moved to terminate

alimony based on his changed circumstances. While that motion was pending, defendant moved to compel
plaintiff to pay accumulated arrearages of § 3,250, alleging that plaintiff had unilaterally terminated alimony
payments after his discharge. Granting defendant's motion, the trial court compelled payment of alimony and the
accumulated arrearages. On plaintiff's appeal the Appellate Division, with the consent of both parlies, remanded to
the trial court for reconsideration,

The trial court conducted the remand proceedings in March 1887, relying only on the parties' certifications and
arguments of counsel. Although there are slight discrepancies between plaintiff's Case Information Statement and
his certification filed In May 1986, both the Appellate Division, 225 N.J.Super. 242, 247-48, and the majority, anfe
at 501, adapt the following categorization of his monthly income at the time of the remand proceedings:

Social Seaurily 622,00

Annuity (Purchasad from proceeds of 160.00

aale of marital home}

income from IRA and other savings. 139,00
$1,641.00

Plaintiffs assels, excluding the annuity, had a value of § 19,800,

At the tims of the remand proceeding defendant was disabled and living in Florida. She received social security
disability benefits of $ 280 monthly and a monthly payment from the [*517] University of Pennsylvania [**781] of $
420. (The record cohtains various references to this payment as a "pension." Presumably it is this pension that
was valued and deducted from defendant's share of plaintifs pension in calculating the amount payabile to
defendant in equitably distributing the marital assets.) Defendant also received unspecified income from a § 60,000
cash-management account, established with defendant's share of eguitable distribution proceads. The Appellate
Division estimated that income at $ 271 monthly, 225 N.J. Super. at 248, The majority's estimate is § 400 per month.
Ante at 501-502, Thus, depending on which estimate is ysed, defendant's income at the remand proceeding was

betwean § 971 and § 1,100 monthly.

The trial court considered the needs and income of both parties, including their respective pensions, and modified
plaintiff's future alimony obligation from $ 650 to $ 550 monthly. The court also awarded defendant arrearages and

counsel fees,

The Appellate Division reversed and remanded for reconsideration because the trial court "made no findings as to
the parties' circumstances.” 225 N.J.Super. at 248, However, the Appellate Division, which did not address the
propriety of the trial court's consideration of defendant's pension in resolving the alimony-modification motion, was
divided on whether the trial court had praperly considered plaintifs pension benefits in calculating the appropriate
amount of alimony. The majority held that the tral court should have considered plaintiffs pension benefits even
though defendant had received a percentage of plaintiffs pension as egquitable distribution in the divorce
judgment. Id. at 247, According to the dissent, because plaintiffs pension was his "equitable share of [a] marital
asset,” it was not "includable in the calculation of available income for an alimony award." Id, at 248, Neither the
maiarity nor dissenting apinion referred to the recent amendment to N.J5.A, 2A:34-23.

[*518] L.

Because the Court relies in part on "pre-existing case law," anfe at 500, it is useful first to restate the general
principles that govern resolution of alimony-modification motions. We need look no further than Lepis v. Lepis, 83
N.J. 138 {1980}, in which Justice Pashman, writing for a unanimous Court, set forth the guiding substantive and
procedural standards. Acknowledging that M.J.S.A. 2A:34-23 specifically recegnizes the judiciary's egquitable
power to modify alimeony and support orders, we noted in Lepis that

alimony and support orders define only the present obligations of the former spouses. Those duties are always
subject to review and modification on a showing of "changed circumstances.” [/d, at 146 (citations omitted).]
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With respect to property-settlement agreements, we observed that at one time the judiciary's statutory power over
alimony was considered to have terminated the Chancery Court's pre-existing egquitable power specifically to
enforce spousal support agreemenis, Ihid, (citing Apfelbaum v. Apfelbaum, 111 M.JLEq. 529 (E. & A.1932)).
Repudiating that rule, Schlemm v. Schlemm, 31 N.J. 557 (1960), reaffirmed the long-standing power of the
Chancery Court, apart from its statutory authority, specifically to enforce spousal-support agreements “to the extent
they are just and equitable” Id. at 581-82, The relevant considerations for determining whether support
agreements are gguifable “include not only the abllity to pay and the respective incomes of the spouses but the
needs of each spouse as well." Petersen v. Petarsen, 85 N.J. 638, 645 (1981); accord Martindell v. Martindefl, 21
N.J. 341, 355 (1956) ("When an application for alteration of alimeny is presented, the court should justly considar
all relevant circumstances, including particularly the changed needs of the former wife and the changed financial
rescurcas of the former husband.”).

In Lepis we also noted our holding in Smith v. Smith, 72 N.J. 350 {1977}, disapproving of the rule that had [**782]
developed requiring that “[a] far greater showing of changed circumstances * * * be made before the court can
modify a separation agreement [*519] than need be shown to warrant the courl amending an order for alimony or
support. Lepis, supra, 83 N.J. at 147 (quoting Schiff v. Schiff, 116 N.J.Super. 548, 561 {App.Div. 1971), certif.
denied, 60 N.J. 139 {(1972)), We held in Smith:

Henceforth the extent of the change In circumstances, whether urged by plaintiff or defendant, shall be the
same, regardless of whether the support payments being questioned were determined consensually or by
judicial decree, In each case the court must determine what, in the light of all the facts presented to it, Is
eguitable and fair, giving due weight to the strong public policy favoring stability of arrangements, [72 N.J. at

360.]

We also set forth in Lepis examples of factors that have been held to constitute changed circumstances and
amphasized

that "changed circumstances” are not limited in scope to events that were unforeseeable at the time of divorce.
* * % The proper criteria are whether the change in circumstance is continuing and whether the agreement or
decree has made explicit provision for the change. [83 N.J. at 151, 152]

We acknowledged in Lepis that parties should be permitted to prove that other provisions of the agreement were
included for the purpose of anticipating or offsetting the “changed circumstance" alleged as the basis for
modification of a spousal-support agreement;

if the existing support arrangement has in fact provided for the circumstances alleged as "changed,” it would
not ordinarily be “equitable and fair," Smith, 72 N.J. at 360, to grant modification. For example, although a
spouse cannof maintain the marital standard of living on the support payments recelved, this would not
ordinarlly warrant madification if it were shown that a single large cash payment made at the time of divorce
was Included with the express intention of meeting the rising cost of living. [n other cases, the equitable
distribution award -- which we have recognized Is intimately related to support, id. - might have been devised
to provide a hedge against inflation. The same might be frue with respect to child support. A lump sum
payment or a frust established for the benefit of the children could be shown to have been designed to caver
the certain eventuality of increasing neads, [id. at 153 {footnote omiited).]

We emphasized in Lepis the bifurcated procedure to be employed in post-judgment motions to modify the support
provisions of spousal agreements. We held:

The parly seeking modification has the burden of showing such “changed circumstances" as would warrant
relief from the support or maintenance provisions involved. A prima facie showing of changed circumstances
must be made before a court will order discovery of an ex-spouse’s financiai status, ***

[*620] Only after the movant has made this prima facie showing should the respondent's ability to pay become
& factor for the court to consider. * * * Courts have recognized that discovery and inspection of income fax
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returns should only be permilted for good cause. Because financial ability of the supporting spouse may be
crucial to the propet dispesition of a motion for modification, we conclude that a prima facle showing of
changed circumstances mests this good cause standard. [/d, at 157-58 (citations and footnote omitied) ]

Finally, we held in Lepis that not every application for modification of support requires a plenary hearing:

[A] party must clearly demonstrate the existence of a genuine issue as lo a material fact before a hearing Is
necessary. [Id, at 159.]

Application of the Lapis ptinciples to the facts of this case raises the preliminary issue whether the plaintiff's loss of
full-ime smployment and the reduction of his net income from $ 2,054 to $§ 1,641 monthly, [**783] offset by
termination of his child-suppart obligation, constituted a change of circumstances sufficient to warrant modification
of daefendant's monthly alimony. Determination of that guestion -- which Is a pre-condition to resolving whether
modification of alimony s appropriate and, if so, whether plaintiffs pension can be taken into account in re-
establishing alimoeny -- should focus on the intention of the parties as expressed in the property-settlament
agreement. The agreement, entered into when plaintiff was sixly years of age, provides that alimony is payable
until the death of either party or until defendani's remarriage, but does nat provide for termination on cessation of
full-time employment. It would have been preferable for the parties to have made express provision in the
agreement to indicate the effect on alimony, if any, of plaintiff's discharge from or termination of employment. fd. at
154, But lepis doas not preclude this defendant, or other supported spouses similarly siluated, from attempting to
prove that the amount of alimony set forth in the agreament was intended to be maintained whether or not plaintiff
confinued to be employed. Cf Berkowitz v. Barkowitz, 55 N.J. 564 (1870) (modification of child-support payments
was unjustified where parties envisioned alleged "changed circumstances” and provided for them in agreement).
Thus, in cases raising the [*521] preliminary issue whether termination of employment is a changed drcumstance
sufficient to justify modification of alimony, consideration of a supporting spouse's pension may be highly material
to the question whether the parties intended alimony to continue at the presctibed level after the hushand's
refirement, aven if the pension was taken into account for purposes of equitable distribution.

The majority opinion relies in part on pre-existing case law for Its conclusion that pension benefits reated as assels
for equitable distribution gannot be considered as income in an glimony-medification proceeding, citing D'Oro v.
D'Oro, 187 N.J. Super. 377 (Ch.Div.1982), affd, 193 N.J.Super. 385 (App.Div,1984), and Slaver v. Staver, 217
N.J.Super, 541 (Ch.Div.1987). Anfe at 505-506, | find the pre-existing case law cn this question to be both

nconclusive and unpersuasive,

in D'Cre v, D'Oro, supra, 187 N.J.Super. 377, the parties divorced in 1982 after thirly-seven years of marriage. The
dafendant was slxty-four yvears old and intended to retire in July 1982, Unlike this case, the parties in D'Oro had not
entered into a property-settiement agreement. As part of equitable distribution, the trial court awarded plaintiff
one-third of the value of defendant's pensfon and also awardad her alimony of § 685 monthly. In October of that
yaar, after his anticipated retirement, defendant moved for elimination of alimony on the basis that his monthly
income, exclusive of his pension benefit, was less than plaintiffs Income. The court granted defendant's motion to
eliminate alimony, concluding that defendant's pension could not be considered as income in determining his
ability to pay alimony. The court expressly left open the question whether defendant's pension could be
considered as a source of alimeny after defendant had received payments equalling two-thirds of the value of the
pension at the time of the divorce:

[Tlhis court finds that plaintiff has received the present use of her share of defendant's pension. Defendant
has not. He must, perforce, survive for a [*522] stated fime to receive such dollars as may equate to 2/3 of
his share of "present value," including developmental and cumulative interest.

This court finds that plaintiff is not entitled to have defendant's pension flow considered as income to him for
modification consideration. Whether such consideration should be given affer such point in time as defendant
has recelved his share of "present value" is left to another day. [/d. at 379-80.]
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The holding In D'Oro gannot be regarded as a settlad principle of matrimonial law. 1t was distinguished in Johns v.
Johns, 208 N.J.Super. 733 {Ch.Div.1985), in which the court held that bensfits from a pension that had been
equitably distributed [**784] In the divorce judgment should nevertheless be considered as income for purposes of
child support. /d. at 736-37. D'Oro was followed in Staver v. Staver, supra, 217 N.J.Super. 541, in which the court
also ruled that the husband's pension could be considered for purposes of alimony to the extent that post-divorce
earnings had enhanced its value. Id. at 545,

However, in Harton v. Horlon, 219 N.J.Super, 78 (Ch.Div.1987), Judge Wrafte, who decided D'Oro, declined o
apply that case when the plaintifi-husband took early retirement at age fifty-six, one-and-one-hall years after the
parties had divorced. The divarce decree incorporated a property-settlement agreement that provided for alimony
of $ 125 weekly; it also provided for distribution of the marital home to the wife and the full value of the pension to
the husband. The court rejectad plaintif's contention that the value of his pension could not be considered as

income in determining his ability to pay allmony:

Plaintiffs reliance upon D'Oro is misplaced, In that case, it was expressly stated at the trial that the husband
intended te retire in several months. In the present case, no such imminent retirement was considered. There
was no reason for defendant to consider that plaintiff would nat work for the normally anticipated time. No early
retirement was anticipated or bargained for. Plaintiff surrendered employment paying some $ 34,000, at age
55, and now has a pension income of § 13,784.36, gross. D'Oro must be limited to its facts. When imminent
refirement is anticipated and equitable distribution and alimony are bargained for, or, barming those factors,
the parties specifically anticipate alimony adjustment on retirement (early or otherwise) D'Oro will apply. [/d. at
78.]

Implicit in the helding in Horfon is the suggestion that in certain cases a husband's voluntary termination of
employment [*523] might be regarded as a self-induced "changed circumstance," not warranting madification of a
prior alimony agreement, Whatever its underlying rationale, Horfon illustrates that the scope and precedential
force of D'COro is unresolved. |n view of Judge Krafte's comment in Horfon that "D'Oro must be limited to its facts”
ihid., it is clear that D'Oro affords but fragile support for the majority’s conclusion that the recent amendment to
N.J.S.A. 24:34-23 "is curative, merely reflective of preexisting law." Anfe at 509. Significantly, the Appellate
Division decision here, filed six months prior to the amendment to M.J.5.A. 2A:34-23, specifically rejects the D'Oro
rule. 225 N.J.Super. at 247, | would characterize the law prior to the statutory amendment as unsetlled and sorely
in need of this Courl's clarification.

Subsequent to the Appellate Division decislon in this case, the legislature passed [.1988, ¢ 153, which
“astablishas standards to guide the courts in rendering decisions related to child support, alimony and equitable
distribution.” Senate Judiciary Statement, Senate Bill No. 976 (emphasis added). The Legislature expliciily
mandated that £.1988, c. 153 "shall take effect on September 1, 1988, and shall apply only to orders and judgments
anterad affer that date." L1988, c. 153, § 9 (emphasis added); of Gibbons v. Gibbons, 86 N.J. 515, 520-21 n. 4
{(1981) (When signing Into law L1980, ¢, 181, exempting from equitable distribution property acquired during
marriage by gift, devise or bequest, Governor acknowledged absence of any legislalive consensus on Acl's
retroactive application.). Remarkably, the majority ignores the Legislature's explicit direction and concludes that the
pertinent provision of the amendment should be applied retroactively to the 1984 divorce judgment in this case and
to the property-settlement agreement incorporated in that judgment. The majority's conclusion is clearly erronecus.
Equally erroneous, although perhaps not so clear, is the majority's conclusion that the pertinent language of [*5624]
the amendment should apply not anly to original awards of alimony but also to modifications of property-settlernent

agreaments,

[*785] | first address the majority's holding that the pertinent provision of chapter 153 applies retroactively. As
amended by chapter 1583, N.J.S.A, 2A:34-23b provides [n part:
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in all actions brought for divarce, divorce from bed and board, or nullity the court may award permanent or
rehabilitative alimeny or both to elther party, and in so doing shall consider, but not be limited to, the following
factors:

{1} The actual need and ability of the parties to pay,

{2} The duration of the marriage;

(3} The age, physical and emotional health of the parties;

{(4) The standard of living established in the marriage and the likelihood that each parly can maintain a
reasonably comparable standard of living;

{5) The samning capacities, educational levels, vocational skills, and employability of the parties;

{8) The length of absence from the job market and custodial responsibilities for children of the party seeking

maintenance;
(7) The time and expense necessary to acquire sufficient education or training to enable the party seeking

maintenance fo find appropriate  employment, the availability of the fraining and employment, and the
opportunity for future acquisitions of capital assets and income;

(8) The history of the financial or non-financial contributions to the marriage by each parly including
contributions to the care and education of the children and interruption of personal careers or educational
opportunities;

(9) The eguitable distribution of property ordered and any payouts on eguitable distribution, direclly or
indirectly, out of current income, to the extent this consideration is reasonable, just and fair; and
{10) Any other factors which the court may deem relevant.

When a share of a retirement benefil [s treated as an asset for purposes of equitable distribution, the court
shall not consider income generated thereafter by that share for purposes of determining alimony. [Emphasis

added,]
Prior to the enactment of chapter 153, the corresponding portion of N.J.S.A. 2A:34-23 provided:

In all actions brought for divorce, divorce from bed and board, or nullity the court may award alimony to either
party, and in so doing shall consider the actual need and ability to pay of the parties and the duration of the
marriage. In all actions for divarce other than those where judgment is granted solely on the ground of
separation the court may consider also the proofs made in establishing such ground In determining an amount
of alimony or maintenance that is fit, reasonable and just.

[*625] The Senate Judiciary Commiltee Statement fo chapter 153 emphasizes that the amendment authorizes the
award of hoth permanent and rehabilitative alimony and supplements the criterla formerly used to set alimony -
actual need, ability to pay, and duration of the marriage -- with a number of additional statutory factors. As Justice
Q'Hern points out in his dissent, the predecessor bill to chapter 153, relying on the Report of the Commission on
Sex Discrimination in Marriage and Family Law, was introduced "for the express purpose of eliminating inequities in
divorce and alimony statutes that had worked to the detriment of women * * *" Post at 536. The statutory factors
established by chapter 153, consistent with that objective, mandate that couris consider a variety of historic,
economic, and personal factors in amiving at an appropriate award of alimony. Because the new criteria set forth in
chapter 153 effect so substantial a change in the alimony statute, it is understandable that the Legislature explicitly

provided that chapter 153 apply only prospectively.

We explained in Gibbons that the traditional rule of statutory interpretation Is one favoring prespective application of
statutes:

The courts of this State have long followed a general ruls of statutory consfruction that favors prospective
application of statutes. E.g., Skulski v. Nolan, [*786] 68 N.J. 179, 202 (1975); LaParre v. Y.M.C.A. of the
Oranges, 30 N.J. 225, 229 (1958); Kopczynski v. Gounly of Camden, 2 N.J. 419, 424 (1949); Burdett v.
Municipal Employees Penslon Comm'n of Newark, 129 N.J.L. 70, 72-73 (E. & A.1842);, Weinstein v. investors
Savings and Loan Ass'n, 184 N.J.Super. 184, 167 (App.Div.1977). The rationale for this rule has been
succinctly stated as follows:
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"It is a fundamental principle of jurisprudence that retroactive application of new laws involves a high risk
of being unfair. Thera is general consensus among all people that notice or warning of the rules that are to
be applied to determine their affairs should be given in advance of the actions whose effects are to be
judged by them. The hacknayad maxim that everyone is held to know the law, itself a principle of dublous
wisdom, nevertheless presupposes that the law is at least susceptible of being known, But this is not
possible as to law which has not been made. [2 Sutherland, Statutory Construction, § 41.02 at 247 (4th
ed, 1973) quoted in Weinsfein v. Investors Savings, supra, 154 N.J.Super. at 167 "

[*526] [86 N.J. at 521-22 (footnote omitted).]
Moreover,

[a] cardinal rule in the interpretation of statutes Is that words in a statute ought not to have a retrospective
operation unless they are so clear, strong and imperative that no other meaning can be annexed to them, or
unless the intent of the Legislature cannot otherwise be satisfled. [Kopczynski v. County of Camden, 2 N.J.

418, 424 (1849}

We taok note in Glbbons of some excaptions to the general rule of prospeclivity: statutes in which the Legislature
has expressed a contrary intent; statutes that are ameliorative or curative; and statutes lacking clear provision for
prospective application where retroactive application would betler serve the expectations of affected parties. 88
N.J. at 522-23, Mone of these exceptions applies fo chapter 153,

The Legislature has unmistakably expressed its intent that the statute apply prospeclively. Although the majority
asserts that chapter 153 is “curative, merely reflective of presxisting law," ante at 507, that statement is simply
incorrect, whether it is addressed to all of the alimony-related provisions of chapter 153 or merely to the specific
provision at issue in this case. As noted, the statutory criteria for alimony adopted by chapter 153 are new,
replacing the significantly-less-specific standard of prior law. The unceriain state of prior law concerming the
relevance of a pension, considerad as an asset for equitable distribution, to an application to modify the alimony
provislon of a property-settlament agreement has been previously discussed. Sugpra at 507-509. Moreover, it is
inaccurate to characterize chapter 153 as “curative" to sustain its retroactive application. As explained by

Sutherland:

A curative act s a sialute passed to cure defects In prior laws * * *. Generally, curative acls are made
necessary by inadvertence or error in the original enactment of a statute or in its administration. [N. Singer, 2

Sutharfand Statufory Construction § 41.11 {Sands 4th ed.1986).]

The Legislature adopted chapter 153 to set new and more comprehensive standards to guide courts in determining

alimony and equitable distribution, not to "cure” a defect in the prior law.

[*527] We also obseived in Gibbons the need to avold "manifest injustice” in determining the appropriateness of
retroactivity, focusing on whether a party “relied, to his or her prejudics, on the law that is now to be changed as a
resuit of the retroactive application of the statufe" and on whether "it would be unfair to apply the stalute
retroactively.” 86 N.J. at 523-24. This inguiry highlights the most persuasive argument against refroactive
application of chapter 153's prohibition against the double-counting of pensions. The prohibition's underlying
premise Is quite obvious: it ordinarily would be unfair for a courf to [**787] compel a husband to pay alimony out of
a pension that he has already shared with his ex-spouse as part of gguitable distribution of their assets.

Motwithstanding this theorefical unfairness, parties to setlement agreements execuled prior to chapter 153 were
completely free to negotiate and execute agreements that took into account a retirement banefit as a source of both
aguitable distribution and alimony. Perhaps the wife's equitable share of & relirement benefit might have been
diminished In order to justify greater alimony. Or the overall payout of equitable distribution might have been
deferred over a longer term in return for higher alimony. Alternatively, a husband might agree to equitable

disgribution of a pension, and a level of alimony dependent in part on that pensian, in return for other negotiated
advantages - the right to continue to live in the marital home or the right to retain a vacation home. The nuances of

glve-and-take negoliation that may find expression in complex property-settlement agreements are unlimited,
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In that context it would be Incongruous to attempt to apply chapter 153's prohibition against double-counting of
pensions retroactively. It is cne thing for the Leglislature to prohibit courts in the future from freating a pension
simultaneously as an asset for equitable distribution and as income for purposes of alimony. But the Legislature
would not and did not ordain that previously-negotiated agreements, in which the parties had voluntarily considered
a pension for both purposes, must refroactively [*528] be invalidated. Retroactive application of chapter 153 to
the property-settiement agreement in this case is clearly erroneous and confradictory to the statule’s express

provision mandating only prospective application.

The majority's reliance on Rothman v. Rothman, 65 N.J. 219 (1874), is misplaced. Noting that Rothman held that
the equitable distribution slalute "was to be retroactively applied," ante at 510, the majority reasons that chapter
153 should also be retroactive. The Reothman analogy does not support the majority's conclusion.  Although we
held in Rothman that the equitable-distribution statute, L1971, ¢, 212, would apply to property acquired prior to
the slatute's effective date, in all other respects the statute's application was prospective only. See N.J.S.A, 2A:34-
1. Thus, we held in Smith v. Smith, 72 N.J. 350 (1877), that the equitable-distribution statute does not invalidate
an earliar property-settlement agreement that constituted the “substantial equivalent of an equitable distribution of
marital assets.” Id. at 358

In my view, the Court's holding that chapter 153 applies to agreements executed prior to its enactment is most
axtraordinary, particularly in the face of the legislative directive that it apply prospectively. There is the potential for
unjust results if the holding is applied to agreements in which the parties anticipated that a pension benefit might
serve as a source for both equitable distribution and alimony. | trust that trial judges, alert to such potential
injustices, will consider in such cases whether the parly seeking a reduction in alimony has demonstrated the
exislence of changed circumslances, a question whase resolution may make consideration of chapter 153

unnacessary.

Similar analysis suggests that chapter 153's prohibition against double-counting of pensions should not apply even
prospectively to applications for modification of alimony agreements entared into affer its effeclive date. Rather, |
would construe the prohibition to apply only to cases in which a court [*529] s determining both egquitable
distribution and alimeny, and not to cases involving modification of property-seltlement agreements.

The plain language of the statute supports limiting application of chapter 153's prohibition against double-counting
of pensions. As amended, N.J.S.A, 2A:34-23b provides in pertinent part as follows:

In all actions brought for divorce * * * or nullity the court may award permanent or rehabilitative alimony or both
to either parly, and in so doing shall consider but not be limited to the following factors. [Emphasis added.]

[**788] After itemizing the ten specific criteria to be considered by a court in fixing alimony, the statute provides:

When a share of a retirament benefit is trealed as an asset for purposes of eguitable distribution, the court
shall not consider income generated thereafter by that share for purposes of determining alimony. [ibid.

{emphasis added).]

The literal language of N.J.S.A. 2A:34-23b appears to restrict the bar against double-counting of pensions only to
cases in which a court — not the parties - is determining equitable distribufion and alimony.

The most basic tenet of statutory interpratation is that the words of a statute, absent any ambiguity, should be
construed in accordance with their plain meaning. State v. BuMler, 89 N.J. 220, 226 (1882}, N Singer, 2A
Sutherland Statutory Construction § 46.01 (Sands 4th ed.1984). This principle dictates that chapter 153's
prohibition against double-counting of pensions applies only to court-determined awards of alimony where the
court has freated the retirement benefit as an asset for purposes of equitable distribution. The statutory
prohibition against double-counting of pensions does not mention property-seftlement agreements, and nothing in
the legislative history of chapter 153 remotely suggests that the Legislature intended that prohibition to apply to
voluntarily-negotiated agreements. Although prohibiting a court from relying on a retirement benefit for purposes of
both equitable distribution and alimony is an obvious legislative purpose, prohibiting parties from voluntarily
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negotiating property-settlement agreements [*530] that contemplate the yse of a pension for both those purposes
serves no legislative goal.

Prospective application of the pension double-counting prohibition to allmeny-modification motions directed at
property-settlement agreements would also have the effect of inhibiting parties from negotiating in good faith
agreements that consider one spouse's pension for both equitable distribution and alimony. Although such
agreements may be relatively unusual, a variely of circumstances might induce parties voluntarily to consider a
pension benefit for both purposes. Apart from any other facltors, a dependent spouse might agree to accept a
relatively small share of a pension for equitable distribution in return for a guaranteed amount of alimony that
contemplates payments In part from the supporting spouse’s pension. Application of the statutory prohibition
against double-counting to such an agreement, on a motion to modify alimeny, would plainly frustrate the parties'
understanding: in effect, the statute would prohibit a court from considering pensien benefits that the parties
intended to be a partial source of permanent alimony. Such an application of chapter 153 would unnecassarlly
inhibit parties from voluntarily negotiating agreements in which a retirement benefit is intended, at least in par, to

contribute both to eguitable distribution and alimony.

Finally, the majority's application of chapter 153's prohibition against double-counting of pensions to propery-
settlement agreements encroaches on the historic power of the Chancery Court to modify such agreements based
on changed circumstances. Lepls, supra, 83 N.J. at 146; Chalmers v. Chalmers, 65 N.J. 186, 192 {1874);
Martindell v. Martindelf, 21 N.J. 341, 352-53 (1956); Boorstein v. Boorstein, 142 N.J Eqg. 135 (E. & A.1848);
Lindguist v, Lindguist, 130 N.J.Eq. 611, 613 (E. & A1841), Parmly v. Parmly, 125 N.J.Eqg, 545, 548-48 (E. &
A.1939). Mo sound reason exists for construing chapter 153 fo restrict the long-standing equitable power of courts
to consider and resolve alimony-maodification motions. In Schlemm v, Schiemm, supra, 31 N.J. 557, the Chancery
Court's pawer ["531] specifically to enforce properiy-settlement agreementis was challenged on the basis that the
statutory provisions relating to alimony were preemptive. Justice Jacobs, writing for a unanimous Court, held that
the Chancaty Court's statutory authorily over alimeny does not supersede its inherent jurisdiction to grant specific
performance of such agreemeants.

Apfelbaum [v. Apfelbaum, 111 N.J.Eq. 529 (E. & A.1932)] (and the cases [**789] which followed it) broadly
intended to withdraw from Chancery the eguifable power to grant specific performance of support agreements
in the belief that the statutory provisions relating to alimony were more flexible and should be dealt with as
exclusive, But, as we have already indicated, such belisf failed to take into account the highly flexible nature of
Chancery's specific performance jurisdiction and its earlier application by the New Jersey courts in the
enforcement of hushand-wife support agreements to the extent that they were just and eguitable. We are
satisfied that the restrictive approach in Apfefbaum was an unnecessary departure from fundamental principles
of equitable jurisdiction, was not dictated by any sound reason or any statulory policy, and does not effectively
serve the interasts of justice; it may now be considered as discarded in favor of the view that, apart from its
statutory authority, the Superior Court has power to direct the specific performance of the terms of husband-
wife support agreements fo the extent that they are just and equifable. [/d. at 581-82 (citation omitted).)

V.

On the assumption that chapter 153's prohibition against double-counting of pensions doas not apply at all to
motions to medify property-settlement agreements, or at least does not apply retroactively to such agreements,
there remains for consideration enly the question left unresolved by D'Oro v, D'Oro, supra, 187 N.J.Super. 377, and
its progeny: on the motion to madify alimony provided for in this property-settlement agreement, to what extent
should the court have considered pension benefits that the parties treated as an asset for purposes of equitable
distribution.

Lepis provides the proper analytical approach. The preliminary issue is whether the moving parly has sustained
"the burden of showing such ‘changed circumstances’ as would warrant relief from the supporl or maintenance
provisions involved.” id. at 157, Presumably the supporting spouse, as here, would rely on a reduction in income
resulting from termination [*532] of fuli-ime employment and would seek fo exclude the pension benefit as a
source of alimony, The dependent spouse should be permitied to prove, for example, that the parties had
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negotiated the alimony award set forth in the propery-settlement agreement with the expectation of relirement and
use of the pension as a partial source of alimony, and hence that circumstances have not changed. Assuming the
court is salisfied that alimony was determined with the expectation of continued full-time employment and that
retirement or discharge constitutes proof of "changed circumstances,” the question of modification of glimeony must
be resolved case by case. In the ordinary case, raquiring a supporfing spouse to pay alimony out of a pension
that has already been subject to eguitable distribution would obviously be unfair. However, on a maodification
maotion, where the focus is on the proper amaount of support for an econamically dependent spouse,

the general considerations are the dependent spouse's needs, that spouse's ability to contribute to the
fulfillment of those needs, and the supporting spouse’s ability to maintain the dependant spouse at the former

standard. [ld. at 153.]

In the Appellate Division, the majority held that the pension could be considered on the modification motion as a
source of alimony, reasoning that "eguitable distribution and alimony are not the same” and hence that it was

nol inconsistent for a dependent wife to recelve the vaiue of a portion of her husband's pension as her share
of the marital partnership, and nevertheless look to later pension payments as evidence of her former
hushand's ability to contribute towards maintaining her at their former marital economic standard. [2235
N.J Supar. al 245-48.]

The dissanting judge fook the position that the pension, treated as an asset for equitable distribution, could not
thereafter ba regarded as Income for alimony purposes:

[**780] Here, the pension payments sought to be tapped by defendant as alimony are plaintiff's eguitable
share of the marital asset: as such thay are not includable In the calculation of available income for an alimony
award. it is not the fact that the pension was part of the marital distribution which is pivotal, [t is that the
pension is not Income. Simply stated, no asset, however derived, should be considered part of the income

avallable for alimony purposes. [id. at 249 ]

[*533] In my view, a middle ground between these two positions beller expresses the traditional function of the
Chancery Court. Although equitable distribution and alimony serve different purposes, courts should recognize
that parties ordinarlly would be disinclined to look to a pension as a source for both. But it is too calegorical to
conclude that because a pension is treated as an asset for equitable distribution purposes, it can never be
regarded as a partial source of alimony. Thus, If the pension has already been the subject of eguitable
distribution, a court must take that use of the pension into account in adjusting alimeny. Ideally, a pension that
was divided for equitable distribution purposes should be excluded as a source of alimony. Even if the
circumstances of the parties are such that total exclusion of the pension would result in a disproportionate burden
on the dependent spousea, a court must consider the pension's role in equitable distribution. Thus, the greater
the dependent spouse's share of the pension's value as equitable distribution, the less a court should rely on the

pension as a source for allmony,

Therafore, the general rule should be that when the parties valued a retirement benefit for purposes of equitable
distribution, a court reviewing a mofion to medify the alimony provisions of a property-sellement agresment
would not ordinarily consider it as a source of glimony. The dependent spouse should be permitted to contest the
existence of changed circumstances by proving that the parties contemplated that the retirement benefit would
replace employment earnings as the source of alimeny. If the court finds that changed circumstances have been
astablished, resort to the retirement benefit as & partial source of alimeny should be restricted only 1o those cases
in which the minimal needs of the dependent spouse cannof otherwise be addressed. In such cases, the extent to
which the retirement benefit may be looked to as a source of alimopy should be influenced by the extent to which
its value was distributed to the supported spouse as part of eguitable distribution. Thus, the bar against double-
counting of the [*534] retirement benefit should be presumptive, but not absolute, in order that the Chancery Court
may properly perform s intended function:
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When an application for alteration of allmony is presented, the court should justly consider all relevant
circumstances, including particularly the changed needs of the former wife and the changed financial resources
of the former husband. [Marfindell v, Martindall, supra, 21 N.J. at 355.]

Although | am in accord with the majority’s conclusion that the matter should be remanded to the trial court for
reconsideration, my view is that such reconsideration should be based on the principles set forth in this opinion.

O'HERN, J., concurring in part and dissenting in part.

While | concur in Justice Stein's analysis of the Legislature’s undoubted intent not to have these 1985 support
guidelines applied retroactively to invalidate preexisting agreements or prospeclively to modify certain agreements,
| add these few observations about the devastating effect of the majority's opinion on most hememaker-wives, Only
those who can speak out of both sides of their mouths will find solace in the opinion of the Court.

Aftar thirty-one years of marriage, Frank T. Innes entered a solemn contract on March 26, 1984 to pay his soon-to-
be-divorced wifs $ 650 par month in alimeny. He did not say, "l promise to pay § 650 per [**791] month so long as
| am employed by Monroe Systems for Business." He sald he would pay until "the death of the plaintiff, the death of
ihe defendant or the remarriage of the defendant.”

He lived up to that promise for a litle over a year, but when he lost his job with Monroe Systems for Business he
dacided that he would not support his wife anymare, He unilaterally suspended his glimony payments. His wife
had to bring an action to compel him to live up to his contract to pay the agreed [*535] support. In those
proceedings the trial court allowed him a reduction of § 100 per month,

| feal sorry that a corporate restructuring caused Mr. Innes to be displaced from his job and take an early retirement.
| am sure that the Family Part has balanced, and would balance, the equities of the situation properly. But 1 fail to
see how the legislation that was enacted to correct sex discrimination in marriage and family law could be
interpreted to cause the abrogation of his agreement.

Were there fraud, or a change of circumstances that was not reasonably foreseeable, | could see the majority's
position. But what we have is a disabled spouse who has moved o Florida in reliance on her husband's promise.
All that she asks Is that befare Jetting the husband out of his contract, a court consider how well off ha really may
be,

The cloth is guite binding in this case because the husband does not have a golden parachule or anything of that
nature. There is not a lot of money to go around. But let us up the ante a bit and consider the case as one
invalving a top executive at Warner Communications who loses his job in a merger with Time, Inc. And assume
that he too had entered an agreement to pay his wife $ 650 per month and had given her a share of his pension in
equitable distribution from which she bought a home. Then assume that he is eased out, but that his pension
will give him $ 70,000 per year in incorme. Would it be wrong to think that he is able to meet his commitments to the
wife who had helped him up the corpaorate ladder? | should hope not,

it will stike the sponsors of the legisiation to implement the report of the New Jersey Commission on Sex
Discrimination in Marriage and Family Law (Commission) as the bitlerest parody of justice that the law they
sponsored to counter discrimination against women in our divorce law should have the unintended consequence of
tearing up separation agreemeants,

The legislative history of the bill is quite adequately set forth in the brief for the defendant-wife. The bill that
eventually [*536] amended N.J.S.A. 2A:34-23 was introduced in 1981 by Senators Lipman and DiFrancesco for
the express purpose of eliminating inequities in divorce and alimeony statutes that had worked to the detriment of
women, keeping them in economic bondage. The uncertain economic plight of divorced homemakers was of
spectal Import to the sponsors of the bill. The sponsars relied on the report of the Commission. See Discrimination
in Marriage and Family Law: New Jersey Commission on Sex Discrimination in the Statutes (2d Report, Sept.1981),
Some excerpts from a Commission report prepared in conjunction with Senaters Lipman and DiFrancesco's 1984
version of the bill are illustrative of the sponsors’ concemns,
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Research indicated that divorce led to improved economic status for men while lessening the economic status of
women. The wage-earning spouse continued to reap the benefits of what had been acquired through the joint
afforts of the parties, increased assets and earning potential, while the homemaker with fewer skills and much less
work experience endured a “dramatically difficult change in lifestyle. New Jersey Commission on Sex
Discrimination in the Statutes, Analysis of Senate Bl 554: Background, p. 7 (1884), Concluding that divorce
“discriminates against the non-wage-sarning partner,” the Commission's recommended factors for determining
alimony emphasized that "alimeny Is an appropriate tool for bringing a non-wage-earning spouse up to par with
the wage-earner.” fbid.

We know little about the Inneses, but we can infer that the homemaker-spouse also [782] worked outside the
home., She does have a refirement pension from the University of Pennsylvania. Nonetheless, the principle
adopted by the majority would be applicable to the protolype situation that concerned the Commission. In most
marriages, as the Commission noted, “one spouse may have foregone earning potential in performing the domestic
duties * * *, [t would be Inequitable upon dissolution to saddle (this spouse) with the burden of reduced earning
potential and allow the (other) spouse to continue in an advantageous [*537] paosition which was reached through
joint effort,” id. at 11. In such a case, in which a wife helped her husband up the corporale ladder, we can see how

the majority’s interpretation would work to her disadvantage.

The particular provision the Court relies on was not part of either the 1881 or 1982 versions of N.J.5.A. 2A:34-23, |t
was not until 1985 thal a proposed Assembly Bill added the following language to the factors for determining an

alimeny award:

When a share of income that is earned but nof received from a profession or business is treated as an asset for
purposes of equitable distribution, the court shall not consider that income when it Is received for purposes of
determining alimony and child support.

The drafters of the proposed 1985 version also addressed the issue in terms of eguitable distribution. They
added the following language to the 1985 hill:

When the court awards a share of the future income of a business or profession as pendente lite support,
alimony or child support, it shall not include the same income in its award of equitable distribution,

In other words, do not count the income twice, Do not award alimeny from anticipated future income and then
capitalize it and treat it as a marital asset. The purpose of the amendmant was simple: to prevent that kind of
double-dipping. The sponsors deleted that language, however, bhecause they thought that it would prove
unworkable and lead to protracted litigation.

A later version of the bill, Assembly Bill No. 2619, contained the predecessor language to the current amendment to
MNLEA, 24:34-23. Mt read:

When a share of a retirement benafit is treated as an asset for purposes of eguitable distribution, the court
shall not consider income generated thereafter by that asset for purposes of determining alimony.
It carties the same logical intent, namely, no double-caunting of income,

The current language appears to have been added for fear that in awarding alimony courls might not consider
income derived from relirement assets that were nof subject to egquitable distribufion. In other words, if the
parties were married for only ten years and the pension was of thirty years ["538] longevity, the first twenty years
would belang only to the husband. That income can be counted. The last amendment was cbviously a restrictive
amahdment intended to narrow the scope of the bill,

Monhe of these factors is present in this case. There has been no double-counting in this case. The husband made
an agreemant to pay alimony. In reaching that agreement, no portion of his pension was double-counted for
purposes of the property settlement,
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What we have is a case in which the court must consider, in the context of Lepis v. Lepis, 83 N.J. 138 (1980},
whether this so-callad "change in circumstances” is ane that was indeed not reasonably foreseeabls by the parties
in the making of the contract. Because the husband was sixty years old when the agreement was enterad and
normal retirement age would be sixty-five, an early retirement was clearly within the foreseeable future for this
husband, It may be bad drafting or bad planning on his part, but 1 do not think it calls for the draconian
interpretation that the Court imposes on the statutes designed to ameliorate the condition of women, not eviscerale

their condition.

The limited purposes of the recent amendment to N.JL.S A, 2A:34-23, i.e,, to [**793] prevent double-counting, do
not in any sense require cancellation of this property setflement. This does not mean, as the majorily opinion
assumes, that the Family Part will blind itself to the realities of the situation. There is only so much money to go
around in this case. But the affidavits show which of the two partners in this long marriage is now in a better
position to cope with this economic adversity. Mrs. Innes is disabled. She is unable to work. There is nothing to
indicate that Mr. Innes is unable to work. Presumably, he has chosen not to wotl. | cannot faull him for this. Itis
something to which we all aspire. Many of us would like to get out of our contracts at age sixty-one if we could. Life
just does not work that way. (1 should not prejudge Mr. Innes' ability to find [*539] work. It is undoubtedly not an
easy time for him either. But the majority’s opinion would apply as well to one who took an elective early

refirament.)

Hence, | think the majority of the Appellate Division panel resolved the statutory issue correctly. The loss of
amployment by the spouse is a factor appropriately lo be considered; on the other hand, the Family Part is not to
blind itself to the husband's other available resources in meeting his contractual commitments. | am sure that the
sound discretion of our Family Part judges would result in an equitable disposition of the matler.

End of Dacumant
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