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February 27, 2024 

 

Hon. Glenn A. Grant  

Administrative Director of the Courts  

Hughes Justice Complex / P.O. Box 037  

Trenton, NJ 08625-0037 

 

RE:   Proposal for Amendments to Child Support Guidelines 

 

Dear Judge Grant: 

 

Establishing appropriate and adequate child support obligations in Family Part 

matters is a critical, yet controversial, task. The Child Support Guidelines 

contained in the Court Rules are designed to assist judges in that process. Members 

of the New Jersey State Bar Association (NJSBA) who practice family law, 

however, have expressed long-standing concerns about whether the Guidelines 

provide adequate support for children living in separate households, particularly 

for families whose income levels are at the higher and lower ranges of the tables 

contained in the Guidelines.  

 

To address some of those concerns, the NJSBA’s Family Law Section created a 

Child Support Task Force to study the Guidelines and develop recommendations 

for improvement. I am pleased to enclose the final report and recommendations of 

the Task Force, which have been adopted by the NJSBA Board of Trustees. The 

NJSBA urges the Judiciary to refer the thoughtful proposals in the Task Force 

Report to the Family Practice Committee for consideration. 

 

The enclosed report primarily focuses its recommendations on addressing those 

situations where deviation from the Guidelines is warranted, particularly where the 

parents enjoy a true 50/50 custody arrangement resulting in each parent incurring 

standard costs for the children. It is recommended that the Court Rules require, 

instead of permit, deviation from the Guidelines in certain situations to arrive at 

appropriate child support obligations.   

mailto:president@njsba.com
mailto:tmcgoughran@mcgoughranlaw.com


P a g e  | 2 

 

 
 

 

The recommendations are: 

 

1. Add stronger language to the Guidelines to direct courts to focus on the 

adequacy of the Guideline award and, if found lacking, to compel deviation 

instead of merely allowing it; 

2. Add language requiring deviation or requiring that the Guidelines be 

disregarded if one of a number of financial factors (such as equitable 

distribution, income taxes, significant medical expenses, multiple children, 

foster care placement, special needs of a child, extraordinarily high income 

of a child, substantial financial obligations related to care of a family 

member, etc.) is found to impact the award under consideration, and clarify 

the burden of proof is on the moving party, who is entitled to discovery and 

a plenary hearing once a prima facie case is made; 

3. Utilize hearing officers for recommendations where deviations are 

determined to be necessary; 

4. For cases involving a 50/50 shared parenting schedule, use the Guidelines as 

a base, but make appropriate adjustments based on the facts; 

5. For cases involving 50/50 shared custody, require child-only controlled 

expenses to be reported on the Case Information Statement and add 

categories to address costs not covered by the base child support award; and 

6. Where the parties’ income falls outside of the Guidelines, make a specific 

determination of the children’s expenses and allocate them between the 

parties based on their respective incomes. 

 

Each of these recommendations is discussed more fully in the attached Report, and 

specific language is proposed for amendments to the Court Rules.  

 

The NJSBA thanks the Judiciary for considering this proposal, and remains ready 

to provide any additional information, analysis or assistance that is needed.    

 

Sincerely, 

 
 

Timothy F. McGoughran, Esq. 

President 

 

cc: William H. Mergner Jr., Esq., NJSBA President-Elect 

 Angela C. Scheck, NJSBA Executive Director 
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 CHILD SUPPORT TASK FORCE REPORT  

OCTOBER 31, 2023 

In May 2022, the Chair of the Family Law Section of the New Jersey Bar 

Association, Derek Freed, Esq., created the Family Law Section Child Support Task 

Force (“CS Task Force”) as part of his initiative to review the issue of child support 

in New Jersey. The CS Task Force is chaired by Sheryl J. Seiden, Esq. Members of 

the CS Task Force include Samuel Berse, Esq., Daniel Burton, Esq., Phyllis Klein, 

Esq., Jennifer Millner, Esq., Christopher Musulin, Esq., Rotem Peretz, Esq., Richard 

Russell, Esq., Barbara Ulrichsen, Esq., and Raquel Vallejo, Esq.1 The CS Task Force 

was specifically charged with examining child support in New Jersey to determine 

whether child support awards are appropriate and sufficient to provide support for 

children when parents are separated or divorced in several unique factual scenarios 

not contemplated by the Guidelines.  

There have been long-standing concerns, since the adoption of the Child 

Support Guidelines in 1986, that the Guidelines do not provide adequate support for 

a child/children living in separate households.  By way of example, in 2013, the 

American Academy of Matrimonial Lawyers, New Jersey Chapter, and the Family 

Law Section of the New Jersey State Bar Association submitted a joint report to the 

New Jersey Supreme Court to address similar concerns. A copy of this report is 

 
1 The CS Task Force would also like to acknowledge Christina Groves, Esq., partner at Musulin Law 
Firm, for her assistance with the Report.  
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attached hereto as Exhibit A. The adequacy of the Guidelines has been a frequent 

topic of seminars, articles, and caselaw authority, both in New Jersey and in other 

jurisdictions that utilize child support guidelines.  These remain lingering and 

unresolved issues.  

The CS Task Force focused on the following specific unique factual scenarios: 

• Under what circumstances should a deviation from the Child Support 

Guidelines occur; 

• Do Guideline awards adequately address expense-sharing in pure 50-

50 residential custody situations; 

• How can child support awards properly provide for additional 

recurring expenses; and 

• Lacking social science, what is just and appropriate in high income 

cases. 

THE WORK OF THE CS TASK FORCE 

Over the course of more than a year, the CS Task Force met monthly to address 

the issues discussed above. The CS Task Force consists of family law attorneys in 

private practice and an attorney employed by the Legal Services of New Jersey. As 

part of their efforts, several committee members met with Laura Morgan, Esq., a 

national expert on Guidelines. They received and reviewed several materials 
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provided to the CS Task Force by Ms. Morgan, as well as significant social science, 

peer-reviewed publications, and legal authority demonstrating how other states 

address these issues.  

PRELIMINARY STATEMENT 

 The CS Task Force has been given a complex and Herculean task. Before 

presenting findings and recommendations, we believe it is critical to understand 

several stealthy yet enormously significant structural realities that present obstacles 

to potential reforms.   

 First, a child support award – the actual resulting number on the worksheet – 

is a figure determined by an army of economists and statisticians, who engaged in a 

labyrinth of intellectual engagement far beyond the skills and training of most 

attorneys. The State of New Jersey has invested millions of dollars over 40 years to 

create and periodically review the award structure. The CS Task force does not have 

the funds to retain its own expert to review and potentially challenge the data, social 

science, methodologies and conclusions underlying the award schedule. While 

compromising our ability to challenge the award structure, this should not prevent 

us from raising and addressing concerns. 

 In addition, there is a myriad of national and state political and public policy 

forces at work that permeate the entire system of child support awards. New Jersey 
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adopted Child Support Guidelines in 1986. Prior to that time, courts and litigators 

utilized the statutory factors contained within N.J.S.A. 2A:34-23, which were 

adopted in 1971 as the Uniform Marriage and Divorce Reform Act, as well as 

relevant caselaw authority. The previous approach of utilizing the statutory factors 

and cases resulted in wide variations in child support awards.   

 Title IV-D and public assistance have historically been closely related to the 

child support system.2 Public assistance awards have been calibrated to the number 

of children in a family unit. During the first administration of President Ronald 

Regan, powerful political forces sought reduction in federal spending, and targeted 

governmental entitlements, including public assistance and welfare. To rein in 

discretion and therefore reduce public spending, the federal government required all 

state governments to adopt a more predictable guideline award structure based on 

social science as a condition of receiving block grants and funding for many public 

endeavors, including public assistance.  

 

2 Title IV-D of the Social Security Act was enacted in 1974 to establish state child support offices to better 

monitor and collect recoupment of public assistance spending from absent parents, as a means of reducing 
spending on public assistance. (Social Security Amendments of 1974, Pub. L. No. 93-647, 88 Stat. 2348, 
codified at 42 U.S.C. §§ 651 – 665.) Child Support Guidelines, in the form a uniform mathematical formula, 
were initially required by 1984 amendments to Title IV-D of the Social Security Act. The requirement was 
tied to threats of loss of federal funding child support collection programs. The Family Support Act of 1988, 
required states to make their child support guidelines presumptive in setting child support awards. (Pub. L. 
No. 100-485, § 103 (a)(3); codified at 42 U.S.C. § 667(b)(2)). Accordingly, New Jersey adopted child 
support guidelines in 1986. The implementation of the Child Support Guidelines in New Jersey resulted in 
significant increases in the average child support award across the state. 
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 There is still a massive federal presence and an auditing structure to determine 

if New Jersey awards deviate from federal established norms. Any deviation or 

aberration can place federal funding in jeopardy. These public policy realities cause 

great trepidation whenever efforts are made to potentially challenge or revise the 

child support system.   

 It is within these realities – lack of funding for our own expert and the public 

policy concerns – that the CS Task Force accepted its charge. In addition to having 

members of the CS Task Force with significant institutional and historic knowledge 

of the New Jersey Child Support Guidelines, we were fortunate enough to interface 

with Laura Morgan, Esq., a nationally recognized expert on child support, who 

provided us with assistance and suggestions to facilitate our efforts.   

HOW CHILD SUPPORT IS CURRENTLY CALCULATED 

In the State of New Jersey, both parents have a mutual duty to support their 

child/children. Child support is the right of the child/children, not of the parent. In 

most cases, child support is calculated using the New Jersey Child Support 

Guidelines (“Guidelines”) per R. 5:6A. The Guidelines can be found in Appendix 

IX of the New Jersey Court Rules. The Guidelines only apply to parties who make 

a combined net income that does not exceed $187,200 per year, or when the 

combined gross income of the parties does not exceed approximately $250,000, 
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depending upon tax assessment. When the parties’ combined income is higher than 

this cap, the actual needs of the children and the parents’ ability to pay prevail in 

setting the child support award.   

The Courts have the authority to deviate from the Guidelines upon good cause 

shown. Good cause is defined as “a) the considerations set forth in Appendix IX-A, 

or the presence of other relevant factors which may make the guidelines inapplicable 

or subject to modification, and b) the fact that injustice would result from the 

application of the guidelines.”3 If the Court, within its discretion, finds that there is 

good cause to deviate from the Guidelines due to an excess of parental income over 

the cap, it will determine a child support award by considering a series of factors set 

forth in N.J.S.A. 2A:34-23(a). The Court will consider, but is not limited to, the 

following factors:4 

1. Needs of the child; 

2. Standard of living and economic circumstances of each parent; 

3. All sources of income and assets of each parent; 

4. Earning ability of each parent, including education background, training, 

employment skills, work experience, custodial responsibility for children 

 
3 R. 5:6A. 
 
4 N.J.S.A. 2A:34-23(a). 
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including the cost of providing childcare and the length of time and cost of 

each parent to obtain training or experience for appropriate employment; 

5. Need and capacity of the child for education, including higher education; 

6. Age and health of the child and each parent; 

7. Income, assets and earning ability of the child; 

8. Responsibility of the parents for the court-ordered support of others; 

9. Reasonable debts and liabilities of each child and parent; and 

10.  Any other factors the court may deem relevant. 

 When “the parties earn in excess of $187,200, the court must apply the child 

support guidelines up to that amount, then supplement the guidelines-based award 

with a discretionary amount based upon the remaining family income and the factors 

set forth in N.J.S.A. 2A:34-23I.”5  In order to determine a discretionary child support 

award,  

the maximum [guidelines-based] child support amount… should be 

subtracted from the [total child-related expenses] to determine the 

remaining children’s needs to be allocated between the parties. Then 

the court must analyze the factors outlined in N.J.S.A. 2A:34-23 and 

determine each party’s responsibility for satisfying those remaining 

needs.6 

 

 
5 Elrom v. Elrom, 439 N.J. Super. 424, 443 (App. Div. 2015). 
 
6 E.H. v. J.L., 2018 N.J. Super. Unpub. LEXIS 884 (App. Div. 2018) (citing Caplan v. Caplan, 364 N.J. Super. 
68, 90 (App. Div. 2003)). 
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It is important to note that whereas the parties can agree to child support based on 

the extrapolation method,7 the trial court is not authorized to use this methodology 

to determine the additional child support in an above-Guideline case.8 Unfortunately, 

the Guidelines are silent when addressing specific factual situations. This includes 

not only high income scenarios, but also pure 50-50 residential custody situations 

and assessing responsibility for regularly reoccurring child-only expenses. These 

situations form the focus of the present report.   

FINDINGS OF THE CS TASK FORCE 

UNDER WHAT CIRCUMSTANCES SHOULD A DEVIATION  

FROM THE CHILD SUPPORT GUIDELINES OCCUR 

 

The CS Task Force notes consensus among members of the practicing Family 

Bar that the awards tables in Appendix IX-F of the New Jersey Rules of Court are in 

far too many cases producing child support amounts deemed inadequate to meet the 

costs of raising children in New Jersey. This is particularly the case in the higher and 

lower income ranges of those tables. Without having the resources to employ their 

own economist and without being permitted access to the economist hired by the 

 
7 The extrapolation method adds a supplemental child support award to the child support award determined 
by the child support guidelines. In order to determine the supplemental amount, the child support award is 
divided by the payor’s income up to the child support guideline cap. That percentage is then applied to the 
payor’s income over the child support guideline cap to determine the supplemental child support award.  

 
8 Caplan v. Caplan, 364 N.J. Super. 68, 85 (App. Div. 2003) (trial courts “should not extrapolate above the 
threshold using the respective percentages of total combined net income because extrapolation 
undermines the statistical basis of the guidelines”). 
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State of New Jersey who provides the data that establishes the child support awards, 

the CS Task Force is not in a position to quantify the specific shortcomings of the 

actual expenses used to compute the Guidelines.  

It is clear to the practitioners, however, as well as to the litigants who are 

intimately familiar with the details of their family’s spending, that the “science” used 

to create the table of awards needs to be modified to align to the current expenses 

incurred by families.  This is especially true in an era of historic inflation and 

residence in the State of New Jersey with one of the highest costs of living in 

America. Whether it is a function of the economic theories employed by the experts 

upon whom New Jersey relies to acquire these tables, or whether there is some 

failure in the manner in which national research data on family spending is used, the 

Child Support Subcommittee of the Supreme Court Family Practice Committee 

should consider revising these tables to address the inadequacies and shortcomings 

that result from implementing the award tables in their present state.  

Until the Family Practice Committee can undertake such an inquiry, it is 

understood that fairness in court awards of child support can only be achieved 

through renewed advocacy in cases where the Guidelines are perceived to fall short 

of the mark. The CS Task Force believes the exercise of sound judicial discretion 

will help achieve the fair result to which New Jersey children are entitled. However, 
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there has been growing frustration among practitioners when attempts to persuade 

the court to deviate from the Guidelines have been met with resistance often resulting 

in a hesitation to implement any deviation. Rule 5:6A clearly provides that “[t]he 

guidelines may be modified or disregarded by the court only where good cause is 

shown.” They are, after all, only “guidelines” which were never intended to replace 

the sound discretion of the court. For members of the CS Task Force that were 

practicing when the Guidelines were adopted, there is a clear recollection that the 

deviation provision of the Rule would be liberally applied, which has proven untrue 

in the reality of the practice of family law.   

In this regard, the CS Task Force recognized that attention must be focused 

upon those sections of Appendix IX-A which already address in general the right to 

deviate from, or to disregard completely, the Guidelines. The operative provisions 

are found in paragraph 3 of Appendix IX-A which outlines the general principles of 

deviation or disregard of the Guidelines, and in paragraph 21, which provides a 

detailed, non-exclusive list of specific factors the court can rely upon to justify 

disregarding or deviating from the Guidelines. Even though each of these sections 

has always provided the same clear guidance for deviation or disregard of the 

Guidelines since their initial adoption in 1986, these sections have been almost 

entirely overlooked in daily application. It is time for that to change.  
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RECOMMENDATION OF CS TASK FORCE NO. 1 

The CS Task Force recommends that stronger compulsory language needs to 

be added to paragraphs 3 and 21 of Appendix IX-A to provide courts with the 

direction to focus on the adequacy or inadequacy of Guidelines awards and, if found 

lacking, to compel deviation. To that end, the following amendments are being 

recommended.   

Amendments to paragraph 3 of Appendix IX-A would provide that the court 

“shall” either deviate or disregard completely the Guidelines if the calculated 

amount is deemed inappropriate for any reason. Linkage to Rule 5:6A and to 

paragraph 21 has also been added. The proposed changes are as follows: 

3. Deviating from the Guidelines 

If the court finds that the guidelines are inappropriate in a specific 

case, it may shall either disregard the guidelines or adjust the 

guidelines-based award to accommodate the needs of the children or 

the parents' circumstances as permitted by R. 5:6A. If the support 

guidelines are not applied in a specific case or the guidelines-based 

award is adjusted increased or decreased, the reason for the 

deviation and the amount of the guidelines-based award (before any 

adjustment) must be specified in writing on the guidelines worksheet 

or in the support order pursuant to R. 1:7-4 and consistent with the 

procedures set forth in Paragraph 21 of this Appendix. Such 

findings clarify the basis for the support order if appealed or modified 

in the future. If the guidelines are found to be inapplicable in a 

particular case, the court should consider the factors set forth in 

N.J.S.A. 2A:34-23 or N.J.S.A. 9:17-53 when establishing the child 

support award. 
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RECOMMENDATION OF CS TASK FORCE NO. 2 

Amendments to paragraph 21 are similarly proposed to require deviation or 

disregard of the Guidelines if one of the enumerated factors is found to impact the 

case under consideration. Language at the end of the listed factors has been 

strengthened to require consideration of any other unlisted factor that the court finds 

to be of impact upon the award of child support. Finally, language has been added to 

clearly establish the burden of proof by the moving party and the need for 

consideration as to discovery and a plenary hearing once a prime facie case is made. 

This is entirely consistent with similar standards established by our Supreme Court 

in other areas of Family Law (e.g., Lepis). Once again, linkage to the standards 

established in Rule 5:6A and paragraph 3 has also been included. The proposed 

changes to paragraph 21 are as follows: 

21. Other Factors that May Require an Adjustment to Requiring 

Deviation from a Guidelines-Based Award  

At the courts discretion, tThe following factors may shall 

require an adjustment to either disregard of the guidelines or an 

increase or decrease of a guidelines-based child support award, 

consistent with Paragraph 3 of this Appendix and R. 5:6A:  

a. equitable distribution of property to the extent it may not have 

been considered in determining income;  

b. income taxes incurred and/or paid which deviate from those 

calculated by the guidelines;  

c. the absence of fixed direct payments (e.g., mortgage payments);  
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d. significant unreimbursed medical/dental expenses and health 

insurance costs for either parent;  

e. significant tuition for children (i.e., for private, parochial, or trade 

schools, or other secondary schools, or post-secondary education);  

f. educational expenses for either parent to improve earning capacity;  

g. single family units (i.e., one household) having more than six 

children;  

h. cases involving the voluntary placement of children in foster care;  

i. special needs of gifted or disabled children;  

j. ages of the children where deviations may be outside the 

guidelines parameters;  

k. hidden costs of caring for children such as reduced income, 

decreased career opportunities, loss of time to shop economically, or 

loss of savings;  

l. extraordinarily high income of a child (e.g., actors, trusts);  

m. substantiated financial obligations for elder care;  

n. substantiated financial obligations for a disabled family member;  

o. the tax advantages of paying for a child's health insurance as this 

may cause a deviation from the basic guidelines calculation that 

addresses the marginal cost of the premium;  

p. one or two obligors owing support to more than one family (e.g., 

multiple prior support orders);  

q. a motor vehicle purchased or leased for the intended primary use of 

a child subject to the support order;  

r. parties sharing equal parenting time where alternative guidelines 

calculations may not be viable;   

s. overnight adjustment for multiple children with varying parenting 

time schedules; and 

t. the necessity to include an adjustment to accommodate 

reasonably incurred extra controlled expenses on behalf of the 

children not covered by 25% of the Basic Child Support Amount 

on worksheet Line 8 (from Appendix IX-F Schedule) for such 
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items as are more particularly listed in the CIS as Child-Only 

controlled expenses. 

In addition to the factors set forth in a-t, Tthe court may 

shall consider other factors that could, in a particular case, cause the 

child support guidelines to be inapplicable or require an adjustment to 

increase or decrease of the guidelines-based child support award. In 

all cases, the decision to deviate from the guidelines disregard the 

guidelines, or to increase or decrease the guidelines-based award, 

shall be based on the best interests of the child.  

All deviations from Any increase or decrease of the 

guidelines-based award, and the amount of the guidelines-based 

award must be stated in writing in the support order or on the 

guidelines worksheet or decision to disregard the guidelines, shall 

be supported by findings of fact and conclusions of law pursuant 

to R. 1:7-4.  

A party seeking to disregard the guidelines or to increase or 

decrease the guidelines-based award shall have the burden of 

proof to establish a prima facie entitlement to relief.  As part of 

any such application, the moving party shall submit probative 

evidence addressing any of the asserted factors.  Upon good cause 

shown, the court shall permit additional discovery and, at the 

discretion of the court, order a plenary hearing prior to making a 

final decision.  

RECOMMENDATION OF CS TASK FORCE NO. 3  

 The CS Task Force recognizes that the foregoing proposed amendments will 

require more work of our judges in determining child support. Recognizing the 

backlog of the court systems, the CS Task Force proposes that in cases where a Court 

determines there shall be a deviation from the Guidelines, the case may be assigned 

to a hearing officer to make a recommendation on the amount of child support to be 

paid in the case. Similar to the use of a domestic violence hearing officer who 
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operates as a “first line of defense” to absorb an already overburdened docket, 

referral to the existing child support hearing officers can serve a similar purpose with 

deviation applications. The CS Task Force proposes that the determination of 

whether the case shall deviate from the Guidelines should be made at the initial case 

management conference or upon motion to the Court. 

THE GUIDELINE AWARDS DO NOT ADEQUATELY ADDRESS  

EXPENSE-SHARING IN PURE 50-50 RESIDENTIAL CUSTODY 

SITUATIONS 

 

A second area of concern addressed by the CS Task Force are situations in 

which the parties exercise a pure 50-50 residential custody arrangement and the 

incomes fall within the Child Support Guidelines. As the Guidelines did not 

anticipate such a situation, the development of appropriate legal standards was left 

to caselaw authority. It is the consensus of the CS Task Force that the caselaw 

authority, while well-intended, is substantially incorrect.  

Wunsch-Deffler v. Deffler, 406 N.J. Super. 505 (Ch. Div. 2009) elaborated on 

Benisch v. Benisch, 347 N.J. Super. 393, (App. Div. 2002), which identified a 

circumstance wherein a mechanical application of the Guidelines would be unfair 

when two parents share equal custody. Specifically, the Benisch court noted that 

when two parents share equal custody, they both naturally incur “Controlled 

Expenses” for the child, but the Guidelines calculation assumes that only the payee 

parent (typically the parent with the PPR designation) is incurring these costs. Thus, 
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the payor parent was effectively paying these costs twice: once as child support to 

the payee, and again when these costs were incurred during the payor's (typically the 

PAR) parenting time. For example, clothing is the quintessential example of a 

Controlled Expense. It is common for both parents in a shared 50-50 residential 

custody arrangement to each have a set of clothing at their respective homes.  The 

Appellate Division in Benisch remanded the case to the trial court to make an 

adjustment to the payor's child support obligation to account for this, but there was 

no resulting published opinion to provide guidance or assistance to the bench or bar.  

Wunsch-Deffler took the step of devising a more specific formula. In the 2013 

Quadrennial Review of the Child Support Guidelines, the Child Support 

Subcommittee rejected the formula approach in Wunsch Deffler, finding a formula 

fails to acknowledge that each case is fact sensitive. Likewise, the present CS Task 

Force has respectfully concluded the use of a formula as suggested by Wunsch-

Deffler is flawed.    

Under the basic premise of the Guidelines, the child’s needs are calculated 

and divided between the parents based upon income share (i.e., the percentage that 

each party earns of the total family income), and with certain types of expenses it 

also considers the parties’ time-share. The Guideline formulas incorporate the 

child’s needs by way of three consumption categories: Fixed Expenses, Variable 

Expenses and Controlled Expenses, allocated as follows:   
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• Fixed Expenses represent 38% of the Basic Child Support. They are 

those incurred even when the child is not residing with the parent, 

generally housing-related expenses (e.g., dwelling, utilities, household 

furnishings and household care items).  

• Variable Expenses represent 37% of the Basis Child Support. They are 

incurred only when the child is with the parent because they follow the 

child, generally transportation and food.  

• Controlled Expenses represent 25% of the Basic Child Support, over 

which the PPR is presumed to have direct control, such as clothing, 

personal care, entertainment, and miscellaneous expenses.  

The apportionment of responsibility for these expenses is handled differently 

in the Sole Parenting and Shared Parenting worksheets. In the Sole Parenting 

setting, all three consumption categories are apportioned with consideration to 

income share. Variable Expenses, the ones that follow the child and are incurred by 

both parents, are apportioned with consideration to both income share and time 

share. 

In the Shared Parenting setting, when the PAR has more than 28% of the 

overnights, the Guidelines recognize that the other parent also has Fixed (housing) 

Expenses (which represent 38% of the child support award). To address this, the 

formula adjusts at Line 11, by doubling the Fixed Expense 38% in recognition of the 
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fact that these costs are incurred in both parents’ households.  The doubled Fixed 

Expense percentage is then added to the Fixed + Variable + Controlled Basic Child 

Support number.  This increases the total Basic Child Support Amount, now called 

the Shared Parenting Basic Child Support Amount, assuring that both parties’ 

housing expenses are considered and apportioned by income share, which makes 

sense. 

Likewise, the Guidelines recognize the PPR has no Variable (transportation 

and food) Expenses (which represent 37% of the child support award) while the child 

is with the PAR. To address this, the formula adjusts at Line 14 to calculate what 

portion of the Variable Expenses are being incurred by PAR.  The Basic Child 

Support Amount is multiplied by Variable Expense 37% (Line 8 x 0.37).  This is then 

multiplied by the PAR’s percentage of regular overnights with the child (Variable 

Expense x PAR Line 10).  The Fixed Expense amount and Variable Expense amount 

incurred by the PAR during parenting time (Lines 11 and 14, respectively) are then 

subtracted from the PAR’s share of the Shared Parenting Basic Child Support 

Amount to credit the PAR for expenses incurred during parenting time. 

In Wunsch-Deffler, the court recognized in an equal custody setting, each 

parent incurs Controlled Expenses – clothing, personal care, entertainment and 

miscellaneous expenses.  However, instead of following the Guidelines strategy 

employed in a Shared Parenting setting with Fixed Expenses by doubling and adding 
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the Controlled Expense 25% to the Basic Child Support and then allocating as 

described above, the Wunsch-Deffler formula subtracts the Controlled Expense, 

implicitly presuming the PAR is paying an income proportionate share of the 

Controlled Expenses which would otherwise be paid by the PPR.  Furthermore, no 

consideration is given to the fact that additional Controlled Expenses are likely 

incurred in an equal custody situation.   

Specifically, the Wunsch-Deffler formula sets forth a three-step process. First, 

the Basic Child Support Amount (Line 8) is multiplied by the PAR’s income share 

(Line 7). That amount is then multiplied by 25% (for Controlled Expenses). This 

figure, representing the PAR’s proportionate share of Controlled Expenses, is 

subtracted from the PAR’s Adjusted Shared Parenting Basic Child Support Amount 

(Line 15). In subtracting the Controlled Expenses from the PAR’s obligation, 

Wunsch-Deffler fails to consider the fundamental concept that a child spending 

equal time with each parent will likely have double the clothing, personal care items 

and other needs. Often the Controlled Expenses incurred by the parent in the PAR 

column are in addition to those incurred by the PPR, rather than as a substitution. 

Yet, Wunsch-Deffler does not double the Controlled Expenses in a similar fashion 

to the treatment of Fixed Expenses in the Shared Parenting Worksheet. The Wunsch-

Deffler formula further automatically presumes the parent in the PAR column is 

paying a proportionate share of these expenses by direct purchase. If Parent 1 is a 
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lower wage earner responsible for meeting the majority of the child’s Controlled 

Expense needs, Parent 1 no longer has the benefit of financial contribution from 

Parent 2.  

Wunsch-Deffler is also directly inconsistent with Paragraph 14(i) of Appendix 

IX-A of the Guidelines, which provides that in Shared Parenting arrangements where 

a PAR routinely incurs Controlled Expenses either in addition to or as substitution 

for Controlled Expenses assumed to be incurred by the PPR, the PAR can rebut the 

Child Support award and the court is supposed to consider an adjustment. Applying 

the strict formula suggested by Wunsch-Deffler does not adequately address each 

family’s circumstance.   

RECOMMENDATION OF CS TASK FORCE NO. 4 

If the parents exercise a truly shared, 50-50 parenting schedule, the CS Task 

Force recommends using the Guidelines as a base with appropriate adjustments 

made at the discretion of the Court considering the facts of each case. Using the 

Shared Parenting Worksheet, income information for the parent with the lower 

income should be placed in the PPR column of the Child Support Guidelines. The 

CIS would need to be amended to include a Child-Only Controlled Expense column 

as detailed on the Amended CIS Form attached as Exhibit B. The Court shall then 

quantify any additional Child-Only Controlled Expenses.  The Child-Only 

Controlled Expenses will be identified in a separate section to be added to the Case 
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Information Statement as reflected on Exhibit B.  The final child support Order will 

include an allocation of responsibility for all Child-Only Controlled Expenses.  Said 

allocation may be to one parent entirely, proportionately shared between the parties, 

equally shared between the parties, or by way of other arrangement as the Court, in 

its discretion, deems appropriate for each family’s circumstance based upon the 

financial circumstances of the parties and the best interests of the child(ren).  The 

25% of the Child Support Guidelines amount allocated for Controlled Expenses shall 

also be adjusted by the Court as appropriate in consideration of the apportionment 

of the Child-Only Controlled Expenses.  The result may be a child support obligation 

higher or lower than the standard Guidelines award depending on responsibility for 

Controlled Expenses. 

The CS Task Force reviewed protocols used in other jurisdictions and 

conferred with the national expert, Laura Morgan, Esquire, and we believe the 

proposal contained above to address Child-Only Controlled Expenses will achieve a 

more fair and realistic result than the Wunsch-Deffler formula.   

ENSURING THE CHILD SUPPORT AWARDS CAN PROPERLY  

PROVIDE FOR ADDITIONAL RECURRING EXPENSES 

 

 Appendix IX(a), Paragraph 9 of the Child Support Guidelines, recognizes 

some child-related expenses represent larger variable expenditures that are not 

incurred by typical intact families.  Accordingly, it was not appropriate to include 
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them in the basic child support awards and, therefore, they are to be added to the 

basic child support obligation.  These expenses are as follows: 

a. Child-care expenses; 

b. Health insurance for the child; 

c. Predictable and recurring unreimbursed healthcare expenses in excess of 

$250 per child per year; 

d. Other expenses approved by the Court, such as private elementary or 

secondary education, special needs of gifted or disabled children, and 

visitation/transportation expenses. 

Such expenses should be shared by the parents in proportion to their relative 

incomes. 

RECOMMENDATION OF CS TASK FORCE NO. 5 

As pointed out in the Wunsch-Deffler discussion above, there are issues with 

Controlled Expenses which need to be allocated fairly between two households. 

Unfortunately, there are also issues in defining exactly what household expenditures 

fall within that “Controlled Expense” category. While it is understood that not all 

households have the same expenses, and that averaging expenses among the 

thousands of households which form the data pool for the awards tables (Appendix 

IX-F) takes place, there is still a very strong sense among members of the practicing 

bar that this category is being under-reported in the analysis performed by experts to 
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create the Guidelines awards. To address this issue, there is a need to amend the 

current Case Information Statement to require specific reporting of Child-Only 

Controlled Expenses beyond the basic “clothing, personal care, entertainment and 

miscellaneous expenses” which define the “Controlled” category. See App. IX-A, 

Para. 8 and 14(f). The CS Task Force recommends that in cases where parents’ 

income falls within the Guidelines, in addition to the Appendix IX-A, Paragraph 9 

expenses that are to be added to the Basic Child Support obligation and shared in 

proportion to income, the following additional expenses in the “Controlled” category 

should be added provided they are either agreed upon, or deemed appropriate for 

inclusion by the court, giving due consideration to the needs of the child(ren) and 

the responsibility of the parents to contribute to these additional costs not covered 

by the basic child support award:    

CHILD-ONLY CONTROLLED EXPENSES 

a. Extracurricular activities and associated equipment including, but not 

limited to, categories previously described as lessons, instructions, 

hobbies, photographic equipment, film processing, sports equipment, club 

dues and memberships; 

b. Summer camp; 

c. Mobile devices (cell phones and service plan); 

d. Electronic devices (computer, iPad, Kindle, sound equipment); 
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e. Post high school preparation expenses (preparatory tests, test prep classes, 

college visits expenses, and application fees); 

f. Post high school education-related costs; 

g. Driver’s education lessons and licensure; 

h. Religious expenses (including but not limited to school, required 

memberships, ceremonies and celebrations); 

i. School-related events (including but not limited to class trips and proms); 

j. Gifts for child’s friend’s birthday parties, religious celebrations and 

graduations); 

k. Automobile expenses (payment, insurance, gas, maintenance and repairs); 

l. Travel, other than travel with the parent  

LACKING SOCIAL SCIENCE, WHAT IS JUST AND  

APPROPRIATE IN HIGH INCOME CASES 

 

 High income earners present a challenge to New Jersey family law judges and 

practitioners alike because the Guidelines are only applicable up to $187,200 in 

combined net income for the parents, which roughly extrapolates to a gross annual 

income of between $220,000 and $250,000. While data suggests most New Jersey 

residents fall within this gross income threshold, the fact remains that a significant 

percentage do not.  It is also the case that as many high income families with children 

separate or get divorced as do more modest income families, and the child support 
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system needs to address this fact. The CS Task Force examined caselaw authority 

and numerous sources of social science, and determined that a review of the 

treatment of high income families in other jurisdictions provided the most helpful 

information.    

The CS Task Force turned to the State of California, a state which has a 

comparable number of high income families and which has created a methodology 

to address child support in high net worth and high income situations. The process 

in California is, on its face, a simpler approach, but it is not clear if it accurately 

determines child support in high income cases or can be adopted in the State of New 

Jersey. Despite this fact, it represents a methodology regularly used in another state 

with similar socio-economic demographics.  

Brief Background of High Income Cases in New Jersey 

 “[W]here the parties have the financial where-withal to provide for their 

children, the children are entitled to the benefit of financial advantages available to 

them.” Isaacson v. Isaacson, 348 N.J. Super. 560, 579 (App. Div. 2002), certif. 

denied, 174 N.J. 364 (2002). See also, Connell v. Connell, 313 N.J. Super. 426, 430 

(App. Div. 1998); Italiano v. Rudkin, 294 N.J. Super. 502, 506 (App. Div. 1996); 

Koelble v. Koelble, 261 N.J. Super. 190, 193 (App. Div. 1992); Walton v. Visgil, 246 

N.J. Super. 642, 649 (App. Div. 1991); and Zazzo v. Zazzo, 245 N.J. Super. 124, 130 

(App. Div. 1990). “Children are entitled to not only bare necessities, but a supporting 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45B5-HXJ0-0039-410X-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45B5-HXJ0-0039-410X-00000-00&context=1000516
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parent has the obligation to share with his children the benefit of his financial 

achievement.” Isaacson, supra, 348 N.J. Super. at 580. See also, Dunne v. Dunne, 

209 N.J. Super. 559 (App. Div. 1986). 

In the context of high-income parents whose ability to pay is not an issue, “the 

dominant guideline for consideration is the reasonable needs of the children, which 

must be addressed in the context of the standard of living of the parties. The needs 

of the children must be the centerpiece of any relevant analysis.” Isaacson, supra, 

348 N.J. Super. At 581. The consideration of needs must include the age and health 

of the children—with the understanding that infants’ needs are less than those of 

teenagers—as well as any assets or income of the children. Ibid. 

Determining a child’s “needs” in high-income earning families presents 

“unique problems.” Id. At 582. The panel in Isaacson set forth the following:  

First, a balance must be struck between reasonable needs, which reflect 

lifestyle opportunities, while at the same time precluding an 

inappropriate windfall to the child or even in some cases infringing on 

the legitimate right of either parent to determine the appropriate 

lifestyle of a child. See Laura W. Morgan, Child Support and the 

Anomalous Case of the High-Income and Low-Income Parent: The 

Need to Reconsider What Constitutes “Support” in the American and 

Canadian Child Support Guideline Models, 13 Can. J. Fam. L. 161, 195 

(1996). This latter consideration involves a careful balancing of 

interests reflecting that a child’s entitlement to share in a parent’s good 

fortune does not deprive either parent of the right to participate in the 

development of an appropriate value system for a child. This is a critical 

tension that may develop between competing parents. Id. Ultimately, 

the needs of a child in such circumstances also calls to the fore the best 

interests of a child.  

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45B5-HXJ0-0039-410X-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45B5-HXJ0-0039-410X-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45B5-HXJ0-0039-410X-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45B5-HXJ0-0039-410X-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45B5-HXJ0-0039-410X-00000-00&context=1000516
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Isaacson, supra, 348 N.J. Super. at 582. See also, Strahan v. Strahan, 

402 N.J. Super. 298, 307-08 (App. Div. ch).   

 

The courts have long suggested that “needs” accord with the current standard 

of living of both parents, which may reflect an increase in parental good fortune. 

Zazzo, supra, 245 N.J. Super. at 130. Yet, the promulgation of such “needs” is not 

an open-ended opportunity for a parent to develop a “wish-list” for a child that does 

not comport with the child’s best interests; “needs” is a relative factor in appropriate 

upbringing of a child and a reflection of the lifestyle of the parents. Isaacson, supra, 

348 N.J. Super. at 583. By way of example, the fact that a parent may be driving a 

luxury vehicle does not mean that their child shall also automatically drive a luxury 

vehicle, but the supporting parent’s financial wherewithal may enable a child with a 

need for a vehicle to enjoy the luxury of a vehicle that is suitable and appropriate for 

his or her needs and age. Isaacson, supra, 348 N.J. Super. at 583.  

“Judges must be vigilant in providing for ‘needs’ consistent with lifestyle 

without overindulgence.” Isaacson, supra, at 583. In Isaacson, the Appellate Division 

referred to the Kansas “Three Pony Rule,” which states that “’no child, no matter 

how wealthy the parents, needs to be provided [with] more than three ponies.’” Ibid. 

(quoting In re Patterson, 22 Kan. App. 2d 522 (1996)). The Appellate Division 

further referred to a ruling by the Florida Supreme Court where they: 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-41R0-003F-D1KM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-41R0-003F-D1KM-00000-00&context=1000516
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[r]ecognized that a child has every right to share in the good fortune of 

his or her parents, however, this entitlement is tempered by the needs 

of the child in determining an appropriate amount of support. Miller v. 

Schou, 616 So. 2d 436, 437-38 (Fla. 1993). The Court noted ‘we do not 

mean to imply that the child of a multimillionaire should be awarded 

support to be driven to school each day in a chauffeured limousine. The 

child is only entitled to share in the good fortune of his parent consistent 

with an appropriate lifestyle. 

 

Isaacson, supra, 348 N.J. Super. at 584.  

 

Even with high-income parents, the court still must “determine needs of a 

child in a sensible manner consistent with the best interests of the child.” Isaacson, 

supra, at 584. “[T]he law is not offended if there is some incidental benefit to the 

custodial parent from increased child support payments.” Ibid. While “some 

incidental benefit” is not offensive, “overreaching in the name of benefiting a child 

is.” Id. At 585. “[A] custodial parent cannot[,] through the guise of the incidental 

benefits of child support[,] gain a benefit beyond that which is merely incidental to 

a benefit being conferred on the child.” Loro v. Del Colliano, 354 N.J. Super. 212, 

225-26 (App. Div. 2002), certif. denied, 174 N.J. 544 (2002). That is especially true 

where the custodial parent is not entitled to alimony. Ibid. “The award of 

nonessential additions to child support requires a careful weighing and determination 

as to who is the primary and who is the incidental beneficiary of such support.” Ibid. 

 

 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46X9-G9B0-0039-4036-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46X9-G9B0-0039-4036-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46X9-G9B0-0039-4036-00000-00&context=1000516
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How Child Support is Determined in High-Income Cases in California 

 Under the California Family Codes, child support obligations are always 

determined in uniformity with the Statewide Uniform Guideline (Uniform 

Guideline) (See Cal. Fam. Code §4050 through §4077). Exhibit C. Courts in 

California may only depart from same under special circumstances set forth within 

the Family Codes. Cal. Fam. Code §4052. (NOTE: Exhibit C, contains the full 

language of the relevant California Family Codes §4050 through §4077, which make 

up the Uniform Guidelines). 

  

 California has a strong public policy in favor of adequate child support. The 

Uniform Guideline formula seeks to place the best interests of children as the state’s 

top priority. Id. Children should share in the standard of living of both parents and 

therefore child support may therefore appropriately improve the standard of living 

of the custodial household to improve the lives of the children. In re Marriage of 

Sorge (2012) 202 Cal. App. 4th 626, 640. 

Summary of New Jersey vs. California 

Laws in High-Income Child Support Awards 

 

New Jersey requires the usage of the Guidelines to determine the amount of 

child support up to and including the first $187,200 in combined net income of the 

parties and then requires application of the statutory factors contained in N.J.S.A. 

2A:34-23.   
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California requires the usage of the statewide Uniform Guideline formula to 

determine the amount of child support in all cases and for all income levels. It is the 

supporting spouse’s burden to rebut this presumption in the case where he or she has 

“extraordinarily high income,” and the child support amount calculated would 

exceed the child’s reasonable needs.  

RECOMMENDATION OF CS TASK FORCE NO. 6 

 If the parties’ income falls outside the Guidelines, after determining income 

(actual or imputed) and alimony, the CS Task Force recommends the parties 

calculate their cash flow and percentage of net income to the total net income, either 

using the Guidelines Worksheet or a cash flow program or by obtaining pro forma 

returns run by the parties’ accountant with the parties as individual filers. Ultimately, 

and depending upon each party’s ability to pay considering their individual expenses, 

we determine each party’s percentage share of the children’s expenses. 

 As to identifying and calculating the children’s expenses, it is the CS Task 

Force’s recommendation that the parents carve out from their individual budgets 

what they perceive to be the child-centered expenses. This can be accomplished by 

way of the Child-Only Controlled Expense column added to the Case Information 

Statement as otherwise suggested herein. Note these would include expenses which 

are incurred by the child only, such as extracurricular activities, driver’s education 

lessons, school-related events, as well as expenses that are naturally shared with a 
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parent, such as food and household supplies, restaurants and housing and 

transportation expenses as detailed in the proposed list herein. Also note adjustments 

should be made in the event expenses on the proposed list of Child-Only Controlled 

Expenses actually shared with the parent, for example, a driving child who shares a 

vehicle with a parent.   

An allocation of expenses shared with a parent will need to be thoughtfully 

determined. The CS Task Force recommends that by way of default before further 

consideration and adjustment, a parent’s housing- and transportation-related 

expenses be assumed to be shared by the child or children at 50%. The CS Task 

Force recommends that by way of default before further consideration and 

adjustment, the personal shared expenses be assumed to be shared by the children at 

50%, if one or two children, and at 67%, if three or more children.   

 The parents should further identify and segregate those expenses that are 

regular and recurring currently (e.g., clothing) or may be in the future (e.g., religious 

school, car expenses), are short term currently or may be in the future (e.g., driver’s 

education lessons), and are irregular (e.g., tutoring) or may be one-off activities (e.g., 

bar/bat mitzvah, prom).  Then, the parents need to consider how to budget and fund 

all of these expenses. 

As to the mechanics of payment, to a large extent this depends upon the 

parents’ relationship and the recurrence of the expenses. The parties can either agree 
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to a child support amount to cover certain expenses and share others proportionately 

or eliminate direct child support and share all expenses proportionately. 

 If the parties’ relationship is amicable and trusting, we encourage the parties 

to maintain a joint account from which these expenses can be paid, depositing their 

respective contributions necessary to cover the expenses as they go, with an 

apportioned amount to be deposited monthly, in order to be sure there is a cushion.   

 If the relationship is not as amicable and trusting, it is still possible to use a 

joint account if there are levels above which the account cannot be used without 

permission, and/or by setting monthly or per item caps on certain expenses. As there 

is often so much difficulty when parties are required to reimburse each other, we 

recommend avoiding such an arrangement, if possible. Indeed, the CS Task Force 

recommends that the parents consider paying expenses via user-friendly applications 

for this purpose, such as Our Family Wizard or DComply.   

 If the parties enjoy a true 50/50 arrangement and their net incomes are similar 

(after adding alimony to the payee spouse and deducting it from the payor spouse), 

no child support may be necessary. Instead, the parents would share the child-

centered expenses 50/50 with agreed upon caveats and conditions and neither party 

would have an obligation to pay child support to the other.  

If the parents’ net incomes demonstrate a significant disparity, the CS Task 

Force recommends the parties analyze the individual and shared child-related 
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expenses against their individual abilities to pay, and fashion a reasonable child 

support number and determine each party’s respective percentage contribution 

toward the child support and the additional child-centered expenses referenced 

above and set forth in the list herein. 

CONCLUSION 

 The CS Task Force appreciates the opportunity to present its findings and 

hopes that its recommendations are seriously considered by the New Jersey State 

Bar Association and the New Jersey Supreme Court Family Practice Committee.  

        Respectfully submitted, 

 

Sheryl J. Seiden 

_________________________ 

        Sheryl J. Seiden, Esquire 
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