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is Here to Help
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The NJSBA Member Assistance Program connects our 
members—and anyone else in their household—to trained, 
experienced mental health professionals and resources.  

At the heart of the program, provided through industry leader Charles 
Nechtem Associates, is 24/7 access to a mental health professional with at 
least seven years of experience. The professional will counsel callers and help 
them find resources. If needed, they will help people find an accessible 
clinician who is accepting patients. Members are eligible for up to three  
in-person counseling sessions per issue. They can also access unlimited text, 
phone and email support and search an extensive Wellness Library with 
25,000 interactive resourses to improve their personal and professional lives.

Contact MAP Counselors Anytime  

1-800-531-0200 
Phone counseling services are available 24 hours a 
day, 7 days a week, 365 days a year with immediate 
access to clinicians. Access to English and Spanish 
speaking therapists, with other languages upon 
request. 

Text via the CNA app 
Available from the Apple App Store and Google Play.  

Connect via the website, charlesnechtem.com  
Click “Member Login” and log in as a new user.  
The employer is NJSBA.  

Email 
Reach out to inquiries@charlesnechtem.com 

The Member Assistance 
Program is a benefit  

of membership.



NJSBA.COM NEW JERSEY LAWYER |  JUNE 2024  3

The Urgency of New Jersey’s Climate Reality . . . . . . . . . . .  12 
By Shawn M. LaTourette 

Greenwashing Claims: Agency Guidance, Litigation  
Trends Provide Road Map for Marketers . . . . . . . . . . . . . . .  18 
By Melissa A. Clarke and Andrea A. Lipuma 

Great Mother of Pearl! The Looming Boom of Offshore 
Aquaculture in the Garden State and How to Navigate  
its Legal Framework . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24 
By Zachary A. Klein 

Go Green: NJDEP Encourages GSR Remediation . . . . . . .  28 
By Andrew T. Alessandro 

Natural Resource Damages in New Jersey: Six Years  
After Litigation Revival, More Guidance Needed . . . . . . . .  32 
By Vinita Banthia, Matt Conley and Daniel Farino 

Clients Best Served in Comprehensive Approach  
to Due Diligence in Transactions. . . . . . . . . . . . . . . . . . . . . .  38 
By David Restaino 

© ISTOCKPHOTO

In this Issue: Environmental Law

Page 

12

Page 

32

Page 

28

Page 

34

Continued



4  NEW JERSEY LAWYER |  JUNE 2024 NJSBA.COM

‘ Forever Chemicals’ and the Law: Broadening PFAS 
Regulations and Legislation . . . . . . . . . . . . . . . . . . . . . . . . .  42 
By Dawn Monsen Lamparello, B. David Naidu, and Emily M. Poniatowski 

Navigating the Winds of Change: New Jersey’s  
Winding Path Toward Clean Air and a Stable Climate . . .  48 
By Sen. Bob Smith, Dr. Joseph Gurrentz and Dr. Celia Smits 

DEPARTMENTS  

President’s Perspective. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

Message From the Special Editor . . . . . . . . . . . . . . . . . . . . . . 6 

Working Well . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

Continued from page 3

Page 

42

Page 

48

Page 

8



NJSBA.COM NEW JERSEY LAWYER |  JUNE 2024  5

PRESIDENT’S PERSPECTIVE 
WILLIAM H. MERGNER JR.

Editor’s note: William H. Mergner Jr. was installed as the 126th pres-

ident of the New Jersey State Bar Association at the Annual Meeting 

and Convention on May 16 in Atlantic City. This is an excerpt of his 

installation speech. It has been edited for brevity and clarity. 

I
t is the greatest privilege of 

my professional life to 

serve as president of the 

New Jersey State Bar Asso-

ciation. From humble ori-

gins in 1899, with only 15 

trustees and seven committees, the 

Association has evolved into the 

institution it is today through gen-

erations of service around the belief 

that our profession is never stronger 

than when attorneys speak with a 

unified voice. With upwards of 16,000 members, the Associa-

tion is the largest and most indispensable advocate for attor-

neys, judges, paralegals, clerks and law students in New Jersey.  

During the past five years, the legal profession has under-

gone a greater transformation than it had in the last 50. Begin-

ning with the pandemic in 2020 through to the judicial 

vacancy crisis in 2023, lawyers, judges and litigants have lived 

through many challenges and changes to the way we serve our 

clients and the public. That has only increased the pressure on 

the justice system and on the lawyers and judges essential to 

its function. This pressure continues today as vacancies 

remain high while those in power have declared the crisis is 

over. Simultaneously, a new judicial crisis may emerge.  

In recent weeks, the Association learned the state Senate is 

considering a constitutional amendment that would shift 

control of Appellate Division appointments to the Governor 

and Senate – an authority that, with good reason, is constitu-

tionally granted to the Chief Justice. The damage that would 

result from such an amendment is immeasurable. It would 

threaten the independence of the Judiciary, further expose 

the courts to the political process and likely create a vacancy 

crisis in the Appellate Division, which does not exist now. I 

want to be clear that the Association firmly opposes this pro-

posal and will remain the Judiciary’s strongest advocate in 

promoting its independence and essential role as a co-equal 

branch of government.  

The current process for appointing appellate judges is non-

political, is based on merit and experience, and there is a try-

out before you are elevated. Also, there has been zero public 

outcry regarding the quality of our appellate court. 

Contrast that with the struggles we have witnessed to fill 

vacancies in both the Superior Court and Supreme Court 

under the leadership of the same people who now want to 

bring this process to our intermediate appellate court.  

The suggestion that we should change the selection process 

seems to have less to do with whether the process works and 

more to do with who should have the power to control the 

process. The NJSBA urges those who are involved in this strug-

gle to engage in a thoughtful dialogue to ensure that the cur-

rent system remains in place. This is a unique moment in the 

history of our democracy and the legacy of the courts in New 

Jersey, which are considered among the best in the country. 

The legacy of those involved in the process will be written in 

large part based upon how this issue is resolved. The NJSBA 

supports the current selection process for Appellate Division 

Leading With a Steady Hand 

During the past five years, the legal profession has undergone a greater 
transformation than it had in the last 50. Beginning with the pandemic in 2020 
through to the judicial vacancy crisis in 2023, lawyers, judges and litigants have lived 
through many challenges and changes to the way we serve our clients and the public. 

Continued on page 7
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New Jersey and the Environment: 
Looking Forward 

The last issue of New Jersey Lawyer magazine dedicated to environmental law 

was published nearly eight years ago. This issue presents a ripe opportunity to 

reflect on the growth of the practice and the critical environmental issues affecting 

New Jersey citizens since that time. There has been a significant shift and focus on 

climate change, sustainability, and environmental justice, as well as sweeping 

developments regarding emerging contaminants and natural resource damage 

claims that affect many stakeholders. This issue explores these and other key topics 

that impact not only environmental practitioners, but all members of the Bar.  

We are honored to have a deep bench of state leaders and lawyers who have con-

tributed to this issue. New Jersey Department of Environmental Protection Com-

missioner Shawn M. LaTourette opens the issue with a discussion regarding “The 

Urgency of New Jersey’s Climate Reality.” The issue concludes with insightful com-

mentary from state Sen. Bob Smith, Dr. Joseph Gurrentz, and Dr. Celia Smits titled 

“Navigating the Winds of Change: New Jersey’s Winding Path Toward Clean Air 

and a Stable Climate.” 

Between these thoughtful bookends are articles from colleagues across the 

state, including a discussion of greenwashing claims (by Melissa A. Clarke and 

Andrea A. Lipuma); the growth of offshore aquaculture (by Zachary A. Klein); state 

guidance encouraging the implementation of green, sustainable and resilient 

remediation techniques (by Andrew T. Alessandro); natural resource damages 

enforcement efforts (by Vinita Banthia, Matt Conley and Dan Farino); due dili-

gence discussion (by David Restaino); and broadening PFAS regulation and legisla-

tion (by Dawn Monsen Lamparello, B. David Naidu, and Emily M. Poniatowski). 

We thank the contributors to this magazine for their dedication and insight and 

are confident this issue will be a useful reference guide to New Jersey practitioners 

for years to come. n

FROM THE SPECIAL EDITOR
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judges, one that has been in place for 75 

years, and will continue to engage stake-

holders and decision-makers to preserve 

that system. 

We have also spoken about the NJSBA’s 

advocacy and initiatives on attorney well-

ness and mental health. We are gratified 

to see that the Supreme Court has seen 

the results of the surveys evidencing the 

mental health crisis facing lawyers. We 

are appreciative of the Court scheduling 

listening sessions around the state during 

in which many of the same sentiments 

were expressed, along with specifics 

examples of how the court system func-

tions, at times, in a manner that exacer-

bates those pressures. We are optimistic 

that the Court is listening.  

The NJSBA also recognizes that with 

the end of the pandemic, influx of judges 

and the backlog of cases in our system, 

the Court has developed broad guide-

lines seeking to reduce that backlog sub-

stantially over the next three years. 

Those guidelines place great discretion in 

the hands of judges, who have also been 

burdened with the task of moving cases 

while short staffed. The NJSBA is not here 

to challenge the Court’s authority to 

implement changes to help reduce the 

backlog. Instead, we challenge the Court 

to use that authority in a manner that 

tells lawyers that you weren’t just listen-

ing, but that you heard us.  

The crisis is real and the stakes are 

high. We have always been appreciative 

of the Court’s willingness to have a dia-

logue on issues that impact lawyers, and 

hope that through continued dialogue 

we can find solutions that tell lawyers 

that their mental health is a priority. 

The NJSBA has been and will continue 

to be a relentless and effective advocate 

on the important issues affecting our 

members, their clients, the profession 

and the judicial system. Two issues that 

we will be laser focused on this year is the 

impact of artificial intelligence on the 

practice of law, which has been a signifi-

cant focus of this year’s convention, and 

non-attorneys effectively practicing law 

and owning law firms, which is being 

allowed in some western states.  

In the next year, I pledge to further the 

Association’s review of the complex legal 

and ethical questions raised by AI and 

how attorneys can best use the technolo-

gy to their advantage. We will look to a 

recent report by the NJSBA’s Task Force on 

Artificial Intelligence in the Law as a 
guide on how to address these issues. We 

will advocate for a profession that bal-

ances how AI can help attorneys deliver 

legal services while protecting the essen-

tial role they play in the law and society. 

On the subject of who should perform 

legal services, non-lawyers practicing law 

and owning law firms is a trend the Asso-

ciation should always stand firmly 

against. All around the country, we are 

witnessing the persistent threat of law 

practices being taken over by wealth-

management and big accounting firms, 

private-equity ventures and other finan-

cial institutions. Licensing non-lawyer 

entities that offer services in business 

law, taxes, and estate planning, legal 

chatbots, notarios—these are all trou-

bling developments that threaten the 

role lawyers play as officers of the court, 

independent and free from the influence 

of those who would compromise our 

ethics for the sake of profit.  

During my tenure, the NJSBA will con-

tinue to be a national leader in the fight 

against the proliferation of non-lawyer 

legal service providers and non-lawyer-

owned law firms. I pledge to continue 

this important work to ensure the prac-

tice of law is always driven by lawyers.  

I cannot emphasize enough the influ-

ence our Association has when our mem-

bers are engaged. As we all know, when 

the state bar mobilizes around a cause, we 

can speak powerfully on the issues that 

face our profession. That strength also 

comes from numbers. This year, I encour-

age everyone who can attest to the bene-

fits of your membership to pay it forward 

and spread the word among your col-

leagues and friends, as I pledge to do. With 

a vibrant and dedicated membership, we 

can sustain the Association and its mis-

sion for decades to come. The issues we 

that are facing as lawyers, including those 

we have discussed tonight, matter to you 

and are critical to the future of the legal 

profession we all love. 

In the year ahead, I intend to make 

myself as accessible as possible to our 

members. If you have any questions, sug-

gestions or concerns, my door is always 

open. I am here to listen and do every-

thing I can to help. 

I hope to see you around the New Jer-

sey Law Center throughout the year for 

our many events, and maybe even in 

Dublin this fall. n

PRESIDENT’S PERSPECTIVE 
Continued from page 5

Two issues that we will be laser focused on this year is the impact of artificial 
intelligence on the practice of law, which has been a significant focus of this year’s 
convention, and non-attorneys effectively practicing law and owning law firms, which 
is being allowed in some western states.
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WORKING WELL 
Just Breathe, Counselor 
By Lori Ann Buza 
KSBranigan Law, P.C. 
Rutgers Law School Well-Being Professor 

A great way to destress from the pressures of the law profes-

sion is to practice breathing exercises. Not only can breathing 

exercises help manage stress, but they may also improve one’s 

overall health, reduce muscle tension, pain, and symptoms of 

anxiety and depression.  

Indeed, studies have shown a neurological link between respi-

ration and focus, and that the daily practice of breathing tech-

niques produces optimal levels of noradrenaline in the brain and 

heightened ability to focus. Further, depending on the type of 

breathing technique used, different exercises may increase a per-

son’s energy or provide relaxation. Breathing techniques can also 

serve as a part of a meditation practice, help to ground the mind, 

and allow for growth in areas of creativity, expression, and learn-

ing.  

For thousands of years, martial artists, yogis and certain cul-

tures and religions have practiced breathing techniques for the 

strength of both body and mind. Breathing is the energy behind 

our movement, posture, strength, balance, and control—that if 

properly used can enhance multiple aspects of a person’s life.  

You can practice these exercises just about anywhere—includ-

ing in the office, the courthouse, home, park, on transportation or 

even in a parked car between stressful appointments! Anchoring 

a breathing exercise to a well-established habit can help make it 

part of a person’s everyday routine. For example, you can attach 

a breathing routine to a morning or evening ritual (e.g. after each 

time you shower, include a five-minute breathing routine).  

There are several techniques available; just a few favorites are 

explained below. If you enjoy these and find them beneficial, start 

exploring more extensive breathing work with an instructor and 

learn to combine them with daily stretching and meditation. (Be 

sure to check with your doctor before starting any new exercise 

routine or breathing technique.)  

Keep in mind that deep breathing provides more oxygen and 

greater lung capacity as opposed to being trapped in shallow 

breathing. There is chest breathing, which we use typically during 

exertion, stressful moments and exercise; and diaphragmatic 

breathing (also known as belly breathing) which is more effective 

for relaxation and repair.  

Belly Breathing 
Belly breathing is excellent for inducing relaxation. This is 

focused abdominal breathing that allows for deeper and produc-

tive breathing. Simply inhale deeply and allow your belly to 

expand, then exhale and allow your belly to deflate.  

The best way to understand what you are doing is to lie down 

on your back on the floor and place one hand on your chest, the 

other on your belly. Inhale deeply and consciously choose to push 

the hand on your belly up and down with each breath, rather than 

the hand on your chest. Adjust as necessary to ensure the correct 

hand (the one on your belly) is rising and falling so that you are 

using your diaphragm to breathe most deeply.  

Once you understand these mechanics, you can belly breathe 

from a seated or even standing position. This type of breathing 

not only reduces stress and enhances calmness, but it increases 

PRACTICE TIPS



the oxygen supply to your brain, decreases heart rate and muscle 

tension, stimulates the nervous system, and strengthens the sup-

porting ligaments of your diaphragm. 

Simple Counting Breaths 
There are numerous ways you can use the practice of counting 

breaths to help with stress or increase energy. As lawyers, our 

minds are very likely to wander to work, so providing a count to 

each breath helps counteract that by providing a focus to what 

we are doing. For instance, you may choose to do a simple 10 

count—inhaling on the odd numbers, exhaling on the even num-

bers. Try to repeat that sequence 10 times, or you may set a timer.  

Do not worry about the length of breath or anything other 

than staying still and breathing deeply and consistently, like a 

clock to a count. Another option is to count up to 10, then reverse 

the count from 10 back to one. After a few times of this, you 

should feel refreshed and ready to be more present, productive 

and focused. 

Box Breathing 
Box breathing is helpful to quickly relax during a particularly 

stressful moment. It is also a type of counting deep breathing 

exercise that calms the nervous system by slowing down the 

heart and allowing the CO2 to build up in the blood and produce 

a feeling of calm.  

Here’s how to do it: Inhale slowly for four seconds, hold in the 

breath for four seconds, exhale slowly for four seconds, hold for 

four seconds, and repeat the process—creating a box of sorts.  

You may do this same sequence with five or six seconds as 

well should you have the capacity to. Just be sure to keep the 

number the same for all four parts of the sequence. 4-4-4-4 or 5-

5-5-5, etc. 

One-to-Two Ratio Breathing 
Another good option is the one-to-two ratio of counting 

breaths. With this technique, exhale for twice as long as you 

inhale. Try inhaling for four to five seconds, and then exhale slow-

ly for 8 to 10 seconds. Select the number your body is comfort-

able with but feel the most benefit from. It is so important to fully 

empty the lungs before replenishing it with each next breath.  

This form of counting and regulating your breaths is a form of 

pranayama, used in yoga. It helps reduce anxiety and provide 

calmness; it’s a great thing to do right before sleep.  

Pursed Lip Breathing 
The American Lung Association supports the pursed lip 

breathing technique for improved heart function and to help 

make one’s lungs more efficacious. It is especially good during 

times of shortness of breath, as it is designed to rid the lungs of 

accumulated stale air, increase oxygen levels and help the 

diaphragm to more efficient breathing. It is particularly good for 

people suffering from asthma and other chronic lung conditions.  

The pursed lip technique reduces the number of breaths one 

takes and keeps the airways open longer so that more air can 

flow in and out of the lungs. Similar to ratio breathing, with this 

technique breathe in through your nose and breathe out at least 

twice as long through your mouth—but do so with pursed (or 

puckered) lips. The pursed lips help one to extend the length of 

the exhalation.  

Alternate Nostril Breathing 
This form of breathing can increase your energy as well as 

calm you. Also known as Nadi Shodhana, this practice involves 

alternating the breath entering your body from each nostril. With 

this method, sit up tall and with good posture. First, place your 

finger over your right nostril and inhale through the left nostril. 

Second, close the left nostril with a finger and exhale through the 

right nostril. Then inhale through the right nostril, close it with 

your finger and exhale through the left nostril. Continue doing 

this switch of nostrils for each inhale and exhale. Be sure to fully 

inflate and expand the lungs during each breath.  

The reasoning in yoga behind this method is to balance the 

right and left sides of the brain and produce a more stable, pure 

state of mind.  

Bellows Breath 
Another breathing technique to promote increased energy is 

known as bellows breath. Also known as the “breath of fire” in 

yoga, it is one of the more challenging breathing exercises. This 

form of breathing stimulates the diaphragm, clarifies the mind, 

and energizes the body. Breathing masters describe it as the way 

to “clear away the clouds.” From a seated position, with a long, 

tall spine—this technique requires one to take quick, short 

breaths inhaling and exhaling vigorously for 10–15 seconds. Then 

one would take a 15–30 second break while breathing normally. 

This would be repeated several times.  

Because this technique helps with energy, it is recommended 

to practice this one first thing in the morning.  

Breathe In…Breathe Out… 
Our breath is something that carries us through every moment 

of every day; we inhale between approximately 10–20 times a 

minute and 15,000–30,000 a day! Why not take an opportunity 

to use your breath for greater health, productivity, and focus? 

With the high stresses of the legal profession, it is paramount 

attorneys find ways to manage their well-being. Next time you 

are faced with a difficult situation or stressful work environment, 

perhaps it’s time to pause and take a breath…n
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The Urgency of New Jersey’s 
Climate Reality 
By Shawn M. LaTourette 

Climate change is the single greatest long-term threat to our communities, economies, 
and way of life in New Jersey. The existing physical impacts of climate change and the 
gravely necessary efforts to reduce climate pollution touch every sector of our society and 
economy and, thereby, every area of legal practice. Had you been thinking of climate as 
an issue for the environmental lawyers, consider it one for every lawyer, and especially 
those engaged in the transfer, financing, development, or use of land or water resources 
vulnerable to climate impacts (spoiler alert: every resource, everywhere, has some level of 
climate vulnerability). 
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A quick primer: the most recent and 

legitimate scientific explorations on the 

international, national, and state levels 

all agree, in no uncertain terms, that cli-

mate change is happening now and that 

its effects will continue to worsen due to 

the greenhouse gases humankind has 

already emitted and continues to emit 

into the atmosphere. In New Jersey 

specifically, temperatures are increasing, 

sea levels are rising, flooding is increas-

ing, and extreme weather is becoming 

more frequent and intense. As a matter of 

degree, these risks are more severe and 

projected to worsen at a faster rate in the 

Garden State as compared to global aver-

ages and among our regional counter-

parts. Read all about why and how in the 

New Jersey Scientific Report on Climate 

Change, which is routinely supplement-

ed with new scientific information.1 

Climate Action: It’s About More than 
Reducing Emissions 

If we are to avoid the most catastrophic 

impacts of climate change, we must make 

faster and deeper reductions in our emis-

sions of climate pollutants. This means 

embracing a rapid transformation of our 

energy markets, enabling our modes of 

production to become carbon neutral, 

our homes and businesses energy effi-

cient, and our cars zero-emission, our 

economy more circular and less wasteful, 

and so much more. In New Jersey, the 

Global Warming Response Act (GWRA) 

sets the goal for reducing climate pollu-

tion by 2050, and the pathways for doing 

so in each of our emission sectors are pre-

scribed in GWRA reports delivered to the 

state Legislature.2 Another such report is 

on the horizon later this year. 

As we stand proud of the strides that 

New Jersey has made in reducing emis-

sions and freely acknowledge that much 

more drastic reductions are an existential 

necessity, we must also be honest about 

the reality of our changing climate 

notwithstanding these mitigation 

efforts. And the truth is this: because of 

our past and continuing unabated emis-

sions, the climate risks facing New Jersey 

will only worsen in the years ahead, with 

devastating impacts to our communities, 

economy, public health, and the daily 

lives of our residents if we are not better 

prepared to navigate this new reality. 

This means that, in addition to reducing 

emissions, we must act with concerted 

urgency to ensure our communities 

adapt to the impacts of climate change 

that we cannot abate—at every level of 

government, across the full panoply of 

our businesses and institutions. 

New Jersey’s Changing Climate in 
Context 

Let us put some recent conditions in 

recent context. 2023 was the hottest year 

on record since we began tracking in 

1850. This article goes to press just a few 

months after excessive December rains 

deluged communities in northeastern 

New Jersey amid a continued year-over-

year snow drought. In 2022, we were in a 

drought watch for much of the year. We 

saw some of the largest New Jersey wild-

fires in nearly a decade. A 9-mile-long 

harmful algal bloom infected the Mill-

stone River, endangering one of the most 

critical drinking water supply intakes in 

Central Jersey. In 2021, the remnants of 

Tropical Storm Ida decimated many 

inland areas and took the lives of 30 of 

our New Jersey neighbors. 

This year, 2024, we are expecting 

another above-average hurricane season. 

These alarming conditions are pre-

cisely what climate scientists have been 

projecting and warning policymakers 

about. New Jersey’s changing climate is 

forcing residents and businesses to grap-

ple with a world of worsening extremes: 

periods of incredibly hot, dry conditions 

that stress our water supplies, crop yield, 

and public health, situated between peri-

ods of frequent and intense rainfalls that 

overwhelm our aging and undersized 

infrastructure, causing extreme flooding, 

destroying property, and costing lives.  

We are not yet ready. But, empowered 

by sound science and a willingness to 

make wise changes, we can get ready and 

help our communities, residents, and 

businesses become more resilient to the 

continuing climate changes that lie 

ahead. 

Better Protecting Riverine 
Communities from Increasing Flood 
Risk  

Tropical Storm Ida in 2021 was not an 

anomaly. It was a continuation of a pat-

tern of worsening climate impacts. 

Immediately preceding Ida, in August 

2021 we had the remnants of Tropical 

Storm Fred and Tropical Depression 

Henri, both of which resulted in signifi-
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cant rainfall throughout the state. And 

just before those, New Jersey experi-

enced the wettest July since 1975 and 

second wettest July in almost 50 years, 

with rain totals averaging 3.44 inches 

above normal in northern New Jersey 

and 2.62 inches above normal in the 

southern counties, according to the 

state climatologist. 

It is hard to forget Ida’s staggering 

rainfall totals, the bulk of which 

occurred over a six-hour period, causing 

creeks and rivers to rise and overtop, and 

overwhelming inadequate stormwater 

management systems with damaging 

and tragic results to public health, wel-

fare, and safety across the state. Thirty 

lives were lost, residents reported 

injuries, and buildings and infrastructure 

were severely damaged—some beyond 

repair.  Numerous people were stranded 

in homes and many businesses were 

shuttered for extended periods of time. 

Dangerous flash flooding conditions left 

motorists stranded in flood waters. Emer-

gency responders risked their lives to 

protect those threatened by floodwaters. 

The 30 New Jersey residents lost to Ida, 

the majority to drowning, made this the 

state’s second deadliest natural disaster 

in the past century. 

Amid these climate realities, every 

community, business, and landholder 

would be wise to reflect on the fact that, 

as of 2019, New Jersey ranked third in the 

nation in claims paid by the Federal 

Emergency Management Agency since 

1978, with $5.8 billion in total flood 

insurance claims. However, flood risk 

extends beyond the boundaries mapped 

by FEMA, with 38.5% of claims from 

Henri and 31% of claims from Ida origi-

nating outside of the FEMA designated 

areas. Flood damage is not neatly con-

fined to areas previously understood to 

be at risk, in part because—until recent-

ly—methodologies for determining 

flood hazard areas and managing 

stormwater have been inherently back-

ward-looking, the last data point being 

from 1999 while extreme precipitation as 

increased markedly since.3 This has 

meant that the precipitation data that 

drives development and infrastructure 

does not account for either current con-

ditions or the expected impacts of cli-

mate change on precipitation events. 

We are on our way to fixing this in 

New Jersey through climate resilience 

regulatory reforms, but we still have a lot 

of work to do. 

Last year, the Department of Environ-

mental Protection adopted its Inland 

Flood Protection Rule,4 an amendment 

to the State Flood Hazard Area Control 

Act regulations based on more recent 

analyses of New Jersey-specific precipita-

tion data confirming that annual and 

short-duration intense precipitation is 

increasing across New Jersey and will 

continue to increase through the end of 

the century. Since 1999, New Jersey has 

experienced an increase in precipitation 

between 2% and 10%, which varies geo-

graphically. Projecting forward, the 

increase will grow from 20% to 50% 

more precipitation in the coming 

decades. The Inland Flood Protection 

Rule will ensure that these realities are 

properly accounted for in the building 

and stormwater design standards for new 

development in fluvial (i.e., riverine) 

flood hazard areas. This approach not 

only makes New Jersey a clear leader in 

climate resilience policy, but a safe bet for 

continued growth and investment. 

Accounting for New Jersey’s Unique 
Risks from Sea Level Rise 

Early in his administration, Gov. Phil 

Murphy recognized that the state must 

take deliberate action to ensure that cli-

mate risks were better understood and 

reduced. Under Executive Order 100, the 

governor charged the DEP with updating 

environmental land use regulations under 

a reform known as Resilient Environ-

ments and Landscapes, or REAL, a compo-

nent of the Murphy Administration’s New 

Jersey Protecting Against Climate Threats 

(NJPACT) initiative, which will afford crit-

ical protections for our coastal communi-

ties. Similar to the Inland Flood Protec-

tion Rule, which corrected for obsolete 

precipitation data in fluvial areas, REAL 

will correct for the fact that our Coastal 

Zone Management rules do not account 

for sea level rise. In the absence of amend-

ing these rules, the reconstruction of 

storm-damaged buildings and infrastruc-

ture, as well as new investments in private 

and public assets, would be constructed to 

standards that are already outdated and 

will only become more so as the state’s 

flood risks continue to worsen as a func-

tion of anthropogenic sea level rise. This 

would leave New Jersey residents vulnera-

ble to harm and new investments subject 

to continued repetitive loss. 

Similar to New Jersey’s increasing risk 

of extreme precipitation, sea levels are 

increasing at a greater rate in New Jersey 

than most other parts of the world. It is 

likely that sea level rise will meet or 

exceed 2.1 feet by 2050 and increase to 

5.1 feet by the end of the century. 

“Sunny-day flooding” will occur more 

often across the entire coastal area with 

Atlantic City experiencing “sunny-day 

flooding” 95 days a year and a 50% 

chance it will experience 355 days a year 

by 2100. Increases in sea level rise and 

storm surge represent a significant addi-

tional risk that our residents will face 

within the life of a typical mortgage. We 

must ensure that our investments are 

built to stand the test of time amid a 

changing climate. 

When complete, the REAL rules will 

help ensure that coastal flood hazard 

areas are better delineated and that new 

and reconstructed assets in these areas 

are designed and constructed using the 

best available climate-informed sea -level 
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rise data to adequately protect our assets, 

economy and, above all, our people from 

the catastrophic effects of worsening 

coastal flooding and storm surge. 

New Jersey Must Invest in a Network 
of Climate Resilience Solutions 

Even as the state pursues these impor-

tant regulatory reforms to improve the 

resilience of new and reconstructed 

development, we must also recognize 

that there is no one silver bullet that will 

protect every community from the 

increasing risks of climate change, 

extreme weather, and flooding. There is, 

however, a network of solutions that, 

when pursued concertedly, can help 

ensure the resilience of our communities 

and economies: 

 

1. Climate Resilience Planning. To 

truly address our resilience needs we 

must engage in climate resilience 

planning at the regional and commu-

nity levels. This requires more plan-

ning resources to support the develop-

ment of community-specific, science- 

based strategies and actions that will 

protect homes, businesses, critical 

infrastructure, and natural resources. 

Holistic climate resilience planning 

will enable communities to identify 

where financial resources are best 

deployed, including where flood 

resilience infrastructure, stormwater 

improvements, or Blue Acres buyouts 

would be best positioned in a given 

community.  
2. Engineered and Natural Resilience 

Infrastructure. Working with federal 

partners including the Army Corps of 

Engineers and Federal Emergency 

Management Agency, New Jersey 

must continue to match and facilitate 

new federal investments in flood con-

trol and water infrastructure. In recent 

years, for example, the federal govern-

ment recently committed more than 

$1 billion to the study, design and 

construction of structural solutions in 

some of New Jersey’s most flood-

prone watersheds. And, the three 

most recent state budgets have includ-

ed millions more for continued 

investments in shore protection and 

flood control projects.  
Yet, these infrastructure projects 

represent an overall small amount of 

protection in few places, and they will 

take many years, even decades to 

complete, at tremendous cost. We 

cannot rely on hard flood control 

infrastructure or beach replenish-

ment alone to meet our climate 

resilience needs. We need buy-in and 

participation from each municipality 

to undertake localized action that 

best fits the needs of their communi-

ty. We must also protect and enhance 

the resilience of our ecological sys-

tems, which not only provide us with 

benefits like reduced flooding, weak-

ened wave force, reduced heat, and 

carbon absorption, but also provide 

critical habitat and resources that are 

vital to the well-being of the state’s 

biodiversity. 

3. Blue Acres Buyouts. We must contin-

ue to support the DEP Blue Acres Buy-

out Program and ensure that it is used 

not only as a reactive disaster recovery 

tool, but proactively to help to get 

families out of harm’s way while creat-

ing more storage for increasing flood 

waters, which can have dual benefits 

for communities as new parklands or 

open space. 
4. Modernizing Stormwater and Devel-

opment Standards. As discussed, we 

must ensure that new investments in 

buildings and infrastructure will stand 

the test of time and a changing climate 

by modernizing design standards such 

as those identified by the Inland Flood 

Protection and REAL rules. In addi-

tion, consistent, ongoing investment 

in right-sizing stormwater infrastruc-

ture will ensure that communities 

withstand the bigger storms of today 

and tomorrow. This includes the adop-

tion of stormwater utilities, building 

green infrastructure, enhancing exist-

ing infrastructure, and restoring ripar-

ian areas.  
 

In short, the resilience menu is large, 

and we must invest in each course.  

Through climate resilience planning, 

wise investment in nature-based and 

engineered solutions, supporting resi-

dents who wish to relocate from vulnera-

ble areas, and ensuring that what we 

build today can stand the test of time and 

a changing climate, every New Jersey 

community can position itself to con-

front the challenges that lie ahead. n 

Endnotes 
1. New Jersey Dept. of Envt’l Prot., Eds. 

R. Hill, M.M. Rutkowski, L.A. Lester, 

H. Genievich, N.A. Procopio, 2020, 

supplemented, 2022, available at 

climatechange.nj.gov.  

2. Available at nj.gov/dep/climate 

change/mitigation/ 

3. Projected Changes in Extreme Rainfall 

in New Jersey (DeGaetano, A., 

Northeast Regional Climate Center), 

2021, available at 

nj.gov/dep/dsr/publications/project

ed-changes-rainfall-model.pdf 

4. See dep.nj.gov/inland-flood-

protection-rule/
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GREENWASHING 
CLAIMS 
Agency Guidance, Litigation Trends 
Provide Road Map for Marketers 

By Melissa A. Clarke and Andrea A. Lipuma 

American consumers are increasingly seeking 
environmentally friendly “green” products.1 In response, 
companies employ “green” marketing to advertise the 
purported environmental benefits of their products. But 
what companies believe their green claims mean and how 
consumers interpret those claims may not always be in sync. 

“Greenwashing” is deceptive marketing, and it occurs when companies make false, 

misleading or exaggerated claims about the environmentally beneficial nature of 

their products, services or their business. For example, greenwashing occurs when 

goods or services have been misrepresented as “sustainable,” “environmentally 

responsible” or “humanely raised.” Greenwashing claims will vary by product and 

service, as well as across markets and jurisdictions. Broadly speaking, greenwashing 

claims are based on common law allegations of fraud, misrepresentation, false adver-

tising, breach of express warranty, unjust enrichment and/or pursuant to specific 

state consumer protection laws. Greenwashing suits often target the representations 
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made in marketing materials, product 

labels and even corporate filings. 

Greenwashing Trends: Agency 
Oversight  
The Federal Trade Commission’s Green 
Guides 

The Federal Trade Commission (FTC) 

enforces federal consumer protection 

laws that prevent fraud, deception and 

unfair business practices. The FTC has 

developed “Green Guides for the Use of 

Environmental Claims” (“Green 

Guides”), which set forth the FTC’s cur-

rent views about environmental market-

ing claims to help marketers avoid mak-

ing claims that are unfair or deceptive 

under Section 5 of the FTC Act, 15 U.S.C. 

§ 45. The Green Guides were first issued 

in 1992 and were revised in 1996, 1998 

and 2012. The guidance they provide 

includes: 1) general principles that apply 

to all environmental marketing claims; 

2) how consumers are likely to interpret 

particular claims and how marketers can 

substantiate these claims; and 3) how 

marketers can qualify their claims to 

avoid deceiving consumers. More specif-

ically, the Green Guides apply to claims 

about the environmental attributes of a 

product, package or service in connec-

tion with the marketing, offering for sale 

or sale of such item or service to individ-

uals or businesses. This includes environ-

mental claims in labeling, advertising, 

promotional materials and all other 

forms of marketing in any medium, 

whether asserted directly or by implica-

tion, through words, symbols, logos, 

depictions, product brand names or any 

other means.  

The Green Guides consist of general 

principles, specific guidance on the use 

of particular environmental claims, and 

examples. The examples provide the 

FTC’s views on how reasonable consumers 

likely interpret certain claims. Whether a 

particular claim is deceptive will depend 

on the net impression of the advertise-

ment, label or other promotional 

 material at issue. That is, the Green 

Guides focus on consumer deception, 

whether intentional or not. The Green 

Guides are also a primary source of defi-

nitions of terms commonly used in envi-

ronmental marketing campaigns.  

As administrative interpretations of 

the law, the Green Guides are not them-

selves enforceable.2 That said, the FTC 

can take action under the FTC Act if a 

marketer makes an environmental claim 

inconsistent with the Green Guides. In 

any such enforcement action, the FTC 

must prove that the challenged practice 

is unfair or deceptive in violation of Sec-

tion 5 of the FTC Act. For example, on 

April 4, 2022, the FTC commenced two 

nearly identical lawsuits charging that, 

in marketing and selling rayon textile 

products as “bamboo,” the defendant 

retailers each participated in deceptive 

acts or practices in violation of Section 5 

of the FTC Act and engaged in mislabel-

ing or deceptive advertising of textile 

products in violation of the Textile Act, 

15 U.S.C. § 70 et seq., and the Textile 

Rules, 16 C.F.R. Part 303.3 Each action 

resulted in a Stipulated Order and Judg-

ment for Civil Penalties, Permanent 

Injunction, and Other Relief, including 

more than $5 million in civil penalties, 

collectively, and compliance reporting 

obligations.4  

The Green Guides do not preempt fed-

eral, state or local laws. Conversely, com-

pliance with those laws will not preclude 

FTC enforcement action under the FTC 

Act. Thus, while the Green Guides can 

help companies better understand what 

kinds of statements might provoke 

claims, compliance with the FTC Green 

Guides does not necessarily eliminate a 

company’s exposure to greenwashing 

 litigation. 

The FTC’s most recent proposed 

update of the Green Guides includes new 

guidance on marketers’ use of product 

certifications and seals of approval, 

claims about materials and energy 

sources that are “renewable” and “carbon 

offset” claims. In December 2022, the 

FTC announced it was seeking public 

comment on potential updates to its 

Green Guides. The anticipated update is 

on hold as the FTC reviews thousands of 

responses. Commenters have called for, 

among other things, measurable and 

objective standards and formal rulemak-

ing instead of guidance to provide more 

clarity and “even the playing field” for 
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claims of sustainability or carbon neu-

trality.5  

Securities and Exchange Commission 
Proposed Rules 

In May 2022, the Securities and 

Exchange Commission (SEC) issued two 

new sets of proposed rules intended to 

combat greenwashing by investment 

funds, the “Investment Company 

Names” (“Names Rule”) and “Environ-

mental, Social, and Governance Disclo-

sures for Investment Advisers and Invest-

ment Companies” (“ESG Disclosure 

Rule”). These rules, when implemented, 

will provide additional bases for 

investors looking to litigate purported 

material misrepresentations or omis-

sions involving greenwashing. While 

these SEC initiatives are aimed at 

investor protection, rather than con-

sumer goods, they further highlight the 

increasing attention on public-facing 

representations in the context of envi-

ronmental impacts of goods and services. 

These regulatory efforts are similar to 

those being undertaken by other 

advanced economies (e.g., the European 

Union and the United Kingdom). 

Greenwashing Trends:  
State Government  

State attorneys general have filed 

greenwashing lawsuits to address decep-

tive marketing and included greenwash-

ing claims in climate change suits. In 

October 2011, the Attorney General of 

California filed a first-of-its-kind green-

washing lawsuit against three companies 

that allegedly made false and misleading 

claims by marketing plastic water bottles 

as “100 percent biodegradable and recy-

clable.”6 

New Jersey is no stranger to govern-

ment-led litigation aimed at consumer 

protection. Indeed, the state Attorney 

General, the New Jersey Department of 

Environmental Protection and Acting 

Director of the New Jersey Division of 

Consumer Affairs (collectively, the 

“State”) has commenced a lawsuit 

against five oil companies—ExxonMobil, 

Shell Oil, Chevron, BP and Cono-

coPhillips—as well as the American 

Petroleum Institute for their alleged role 

in deceiving consumers and the public 

about climate change.7 The complaint, 

premised on the State’s allegation that, 

“for decades, the fossil fuel industry has 

misled consumers and the public about 

climate change” seeks to ensure defen-

dants “bear the costs of that deceptive 

commercial activity, rather than the 

State, its taxpayers, its residents, or 

broader segments of the public.”8 Claims 

include failure to warn, negligence, 

impairment of the public trust, trespass, 

public nuisance, private nuisance and 

violations of the New Jersey Consumer 

Fraud Act, N.J.S.A. 56:8-2 et. seq.9 New 

Jersey joins at least six other states in 

bringing climate claims against oil com-

panies.10 

Greenwashing Trends: The Private Bar 
The number of greenwashing actions 

nationwide have steadily increased in 

recent years, and the majority of green-

washing cases have been filed by private 

attorneys as class actions. Greenwashing 

cases typically rely on common law and 

state statutory causes of action. The com-

mon law claims may include allegations 

of fraud, misrepresentation, unjust 

enrichment and breach of express war-

ranty. The statutory causes of action typ-

ically rely on state consumer protection 

laws that enable private plaintiffs to 

bring class action claims for violations of 

those statutes, which protects consumers 

from fraudulent and deceptive business 

practices. Recent litigation has targeted 

manufacturers of consumer products, 

especially apparel and food producers.  

Many greenwashing suits focus on 

alleged misrepresentations about “sus-

tainable” manufacturing or sourcing and 

“recyclability.” This is true of various 

plastic bottle suits. For example, in Earth 

Island Institute v. Brands, the plaintiff 

alleged that a bottling company misled 

consumers by portraying itself as “sus-

tainable” and committed to reducing 

plastic pollution, while engaging in 

other environmentally harmful prac-

tices.11 The court denied the defendant’s 

motion to dismiss, holding that whether 

these statements were misleading was a 

fact question for the jury.12 

Similarly illustrative of the perils of 

“sustainable” claims is the ALDI Atlantic 

salmon case.13 The complaint alleges 

ALDI made deceptive sustainability 

claims in marketing its fresh Atlantic 

salmon products by using the label “Sim-

ple. Sustainable. Seafood,” while sourc-

ing its salmon from large industrial fish 

farms that use environmentally destruc-

tive and unsustainable practices.14 The 

complaint included counts under New 

York statutes prohibiting “[d]eceptive 

acts or practices in the conduct of any 

business, trade or commerce,” as well as 

“[f]alse advertising in the conduct of any 

business, trade or commerce.”15 The class-

action suit was voluntarily dismissed in 

November 2023, based on a settlement 

wherein ALDI agreed, among other 

things, to revise its fresh Atlantic salmon 

product labeling and marketing. 

Efforts to use third-party seals of 

approval on product marketing or pack-

aging is also fodder for greenwashing liti-

gation, especially where those seals can 

mislead the reasonable consumer. 

In Hemy v. Perdue Farms, Inc., the plaintiff 

alleged it was misleading to place a U.S. 

Department of Agriculture (USDA) veri-

fied seal close to claims that the defen-

dant’s chickens were “humanely raised” 

and “raised cage free” because the seal 

suggested that the USDA had specifically 

approved these statements.16 The court 

denied the defendant’s motion to dis-

miss, noting that the plaintiff’s allega-

tions included survey results demon-

strating that 58% of consumers believed 

the “USDA Process Verified” shield 

meant the defendant met the USDA’s 

standards for the treatment of chickens.17  
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Animal cruelty cases may also fall 

within the ambit of greenwashing litiga-

tion. In Usler v. Vital Farms, Inc., the court 

considered whether Vital Farms misled 

consumers by labelling its egg cartons as 

“humane” and “ethical,” where evidence 

suggested that the company at least par-

tially sourced products from inhumane 

facilities.18 Vital Farms argued that its 

statements were not actionable, as they 

were “imprecise, subjective, and opin-

ions” and not susceptible of definition.19 

The court rejected these arguments, 

holding that Vital Farms’ statements—

“humane,” “ethical,” and “pasture 

raised”—were indeed “susceptible of def-

inition,” and a reasonable consumer 

would understand the terms to bear their 

plain meaning.20 

Courts have generally dismissed chal-

lenges to representations based on pub-

licly available methodology, “aspira-

tional statements,” and humorous 

statements or puffery. In Dwyer v. All-

birds, for instance, the plaintiff took issue 

with the defendant’s commercials for 

wool sneakers, which showed “happy” 

sheep in “pastoral settings,” as well as 

advertisements depicting sheep cap-

tioned, “What if every time you got a 

haircut they made shoes out of it? That 

would be pretty cool.”21 Ultimately, the 

court dismissed the plaintiff’s claims, 

holding that the ads were “obviously 

intended to be humorous” and “[made] 

no representations at all.”22 Moreover, 

the Allbirds court rejected the plaintiff’s 

challenge to Allbirds’ sustainability 

claims since the company outlined its 

methodology on its website and made 

“clear what [was] included in its carbon 

footprint calculation.”23 Similarly, in 

Lizama v. H&M Hennes & Mauritz LP, the 

court dismissed the plaintiff’s claim 

because H&M never made a misrepresen-

tation of fact regarding its “conscious 

choice collection;” the defendant retailer 

only claimed the clothing line contained 

“more sustainable materials” and further 

disclosed its methodology by providing 

“on its website all of the information [a 

consumer] needed to determine the 

source, composition and relevant com-

parison of the ‘more sustainable materi-

als’ used by H&M in its conscious choice 

collection.”24  

Courts have also dismissed green-

washing cases where the purported mis-

representation was a result of circum-

stances beyond the defendant 

company’s control. For instance, 

in  Duchimaza v. Niagara Bottling, LLC, a 

plaintiff took issue with a water bottle 

manufacturer’s marketing claims that its 

bottle was “100% recyclable,” arguing 

that the product consisted of materials 

that are not recyclable due to the limited 

capacity of local and nationwide recy-

cling systems.25 The court relied on the 

Green Guides in evaluating the “recy-

clable” claims and concluded the buyer 

failed to state claims for deceptive prac-

tices and false advertising.26 Similarly, a 

court in California expressed skepticism 

about claims that various bottling com-

panies misled consumers about the recy-

clability of their beverage bottles because 

“the consumer deception alleged in the 

[first amended complaint] is tied to 

forces and circumstances well beyond 

defendants’ control,” namely, “such 

unpredictable factors as changes in 

importation policy by the national gov-

ernment in China, and the economics of 

the recycling business.”27 

Conclusion 
As more greenwashing claims are 

decided, and the FTC and SEC provide 

additional guidance on greenwashing, it 

will become increasingly important for 

companies to adjust their marketing to 

avoid costly litigation. Recent green-

washing cases suggest that courts and lit-

igants often rely on the Green Guides’ 

standards when evaluating greenwash-

ing claims, and companies must exercise 

caution when using certain broad terms 

like “sustainable,” “humane” and “recy-

clable.” If the marketer cannot substanti-

ate the claim, it should consider avoiding 

its use. Unqualified, general environ-

mental benefit claims like “green” or 

“eco-friendly”  will be difficult—if not 

impossible—to substantiate.  

Best practices for companies making 

green claims include becoming familiar 

with the FTC’s Green Guides, particular-

ly the definitions of terms commonly 

used in “green” marketing campaigns, 

basing marketing on claims that can be 

substantiated, and qualifying claims that 

could be viewed as vague or overbroad 

with clear, prominent and specific envi-

ronmental benefits. Courts may dismiss 

greenwashing cases where companies 

publicly disclosed the basis of their sus-

tainability claims (“show your work”), 

used puffery, made statements that were 

“obviously intended as humorous” 

and/or were subject to factors beyond 

their control, like global economics. n 

Endnotes 
1. Eco-Friendly and Green Marketing 

Claims, available at: ftc.gov/news-

events/topics/truth-

advertising/green-guides. 

2. While the Green Guides are 

currently nonbinding, the FTC is 

considering codifying them into 

regulations enforceable by civil 

penalties. In addition, certain states 

have incorporated the Green Guides 

into state law. 

3. Press release with links to cases, 

available at: ftc.gov/news-

events/news/press-

releases/2022/04/ftc-uses-penalty-

offense-authority-seek-largest-ever-

civil-penalty-bogus-bamboo-

marketing-kohls. 

4. Because the Green Guides rely on 

enforcement via Section 5 of the 

FTC Act, the FTC generally cannot 

obtain money penalties in 
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Great Mother of Pearl! 
The Looming Growth of Offshore Aquaculture in the 
Garden State and How to Navigate its Legal Framework 

By Zachary A. Klein 

Aquaculture is an industry that is uniquely well-suited for growth 
both globally and in the United States in the coming decades. For 
policymakers grappling with how to ensure food security for the 
masses despite the finite natural resources at their disposal, 
ocean and coastal areas offer considerable potential to boost 
production of protein and other vital nutrients. New Jersey must 
be prepared for the opportunities and challenges that rising 
demand for seafood will bring. In addition to the more high-
profile worlds of commercial and recreational fishing, which enjoy 
widespread popularity in the Garden State, few members of the 
public—and even fewer members of the legal professional—are 
aware that New Jersey also enjoys a long history of aquaculture, 
which is the term for the controlled cultivation of aquatic 
organisms, extending back to Native American practices that 
predate the arrival of European settlers. Broadly speaking, 
aquaculture can occur directly in natural waterways or in 
controlled onshore tanks. It can also occur in both freshwater and 
saltwater settings, and the species involved range from shellfish 
and seaweeds to finfish like catfish and salmon.  
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For purposes of context and clarity, 

this article will focus only on saltwater 

aquaculture operations located in the 

waters of the State of New Jersey, i.e., “the 

ocean and its estuaries, all springs, 

streams, wetlands, and bodies of surface 

or ground water, whether natural or arti-

ficial, within the boundaries of the State 

of New Jersey or subject to its jurisdic-

tion.”1 The state’s jurisdiction over ocean 

waters, in turn, extends three nautical 

miles (nm) from the shore.2 Thus, even 

for practitioners who are unlikely to 

counsel offshore aquaculture operations 

directly, New Jersey’s legal framework for 

these activities affords insight into 

aspects of environmental law, property 

law, and administrative law that will ben-

efit a variety of attorneys.  

The Lay of the (Submerged) Land:  
The Public Trust Doctrine and Related 

The state’s authority over the seabed 

and other resources related to their tidal 

waters is derived from the Public Trust 

Doctrine (PTD or the Doctrine). The PTD 

is a principle with roots in ancient 

Roman law. The Institutes of Justinian, a 

sixth century codification of Roman civil 

law, declares, “By the law of nature these 

things are common to all mankind—the 

air, running water, the sea, and conse-

quently the shores of the sea.”3 This has 

traditionally been interpreted as impos-

ing upon a sovereign the obligation to 

create and preserve public rights of access 

and use of tidal waterways and their 

shores for purposes of navigation, fish-

ing, and commerce,4 and plaintiffs have 

recently started pursuing climate-related 

litigation under the Doctrine with some 

success as well.5 The PTD was preserved 

in English common law and inherited by 

the original 13 colonies after the Revolu-

tion, when the rights to tidal waterways 

and their shores—which were previously 

reserved to the Crown—passed to the 

newly created American states.6 

The interpretation and application of 

the Doctrine varies from state to state, 

and New Jersey has one of the most 

expansive Doctrines in the nation. The 

state Supreme Court originally recog-

nized the state government’s PTD obliga-

tions in the 1821 case Arnold v. Mundy, 

where the Court held that the public 

trust included all land between the high 

and low tidewater levels—not just tidal 

waters.7 The Doctrine has since been 

applied in New Jersey not only to natural 

resources directly such as marshes and 

upland forests, but also to the public’s 

right to recreational uses of the natural 

resources as well.8 In fact, the state 

Supreme Court has explicitly clarified 

that “[t]he [Doctrine], like all common 

law principles, should not be considered 

fixed or static, but should be molded and 

extended to meet the changing condi-

tions and needs of the public it was creat-

ed to benefit.”9 Familiarity with New Jer-

sey’s PTD is thus critical for not only 

navigating the framework for aquacul-

ture operations in the state’s tidal water-

ways, but also for providing sound legal 

advice to any clients who engage in activ-

ities involving the use of state waters, or 

even the possession or use of land that 

was formerly flowed by tidal waters. 

Staking Your Claim 
While seaweed aquaculture or finfish 

aquaculture operations can theoretically 

be authorized under New Jersey’s frame-

work for aquaculture in tidal waterways, 

the state’s policies governing tidal aqua-

culture are generally oriented around 

structural shellfish aquaculture.10 Struc-

tural aquaculture refers to the cultivation 

of aquatic organisms through the use of 

equipment and gear, such as cages or 

racks.11 Structural aquaculture operations 

are unique in that they may take up large 

areas of water that would otherwise be 

open waters of the state, and the struc-

tures at these sites pose an enlarged risk 

of interfering with public trust rights to 

the area, such as navigation.12 As such, 

aquaculture operations in New Jersey 

need to obtain a Tidelands instrument, 
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which gives them the right to occupy 

tidally flowed state waters, in addition to 

permits from the Department of Envi-

ronmental Protection (DEP) that author-

ize the actual activities and operations at 

the site. 

New Jersey offers four instruments for 

providing aquaculture operations with 

access to the tidal waterways: riparian 

grants, private leases, Aquaculture Devel-

opment Zone (ADZ) leases, and tidelands 

licenses. However, riparian grants—

which are deeds from the state for the sale 

of tidelands—are no longer a viable 

option for aquaculture operations 

because New Jersey now issues riparian 

grants only for filled tidelands; i.e., ripari-

an grants can no longer be obtained for 

currently flowed tidelands.13 Meanwhile, 

private leases are available to shellfish 

aquaculture operations in the Atlantic 

Ocean and Delaware Bay.14 These leases 

must be obtained from the Bureau of 

Shellfisheries, which is part of the state 

Department of Environmental Protec-

tion’s Division of Fish and Wildlife, in 

coordination with the Shellfish Council.15  

Additionally, New Jersey has devel-

oped multi-operation ADZs in the 

Delaware Bay to promote the develop-

ment of shellfish aquaculture in the Gar-

den State. An ADZ has several purposes. 

First, it streamlines the permitting 

process for potential oyster farms 

because the New Jersey Bureau of Shell-

fisheries obtains all necessary permits 

from the Corps and relevant state agen-

cies on behalf of individual growers with-

in the ADZ.16 Grouping multiple aquacul-

ture farms in relatively close proximity to 

each other consequently facilitates effi-

cient state management of aquaculture 

operations, and likewise minimizes 

potential conflicts by centralizing water 

access, access to seed and equipment, 

technical support for farms, and post-

harvest processing.17 

Finally, aquaculture operations must 

consider the need for an aquaculture 

license from the Tidelands Resource 

Council (TRC). Should the aquaculture 

operation in question already own the 

adjacent upland property or have per-

mission from that property’s owner to 

use and occupy the offshore area, then 

an aquaculture license can be issued by 

the DEP’s Bureau of Tidelands Manage-

ment without obtaining TRC approval. 

Conversely, if the operation cannot or 

does not secure the shoreside property 

owner’s permission, it can seek TRC 

approval of an aquaculture license only 

after providing six months’ notice to the 

shoreside property owner.18 Regardless of 

which path an applicant pursues, it must 

already have a Waterfront Development 

permit from DEP for in-water structures 

at the site before an aquaculture license 

will be issued.19  

Show Me the Money: Bringing the 
Product to Market and Accessing 
State Support 

For aquaculture operations interested 

in turning a profit on their activities, one 

key state approval is the commercial 

shellfish license, which is required to sell 

any shellfish or to “catch” more than 150 

shellfish per day.20 In fact, a commercial 

shellfish license is required prior to 

applying for a shellfish lease along the 

Atlantic Coast and within the Delaware 

Bay’s ADZ. For operations in the 

Delaware Bay but outside of the ADZ, 

meanwhile, a license is not required prior 

to applying for a lease, but a license will 

nevertheless need to be secured before 

harvesting or selling any product.21 A 

recreational shellfish license is also avail-

able for operations that do not “catch” 

more than 150 shellfish per day or offer 

their shellfish for sale.22 

In addition to a commercial shellfish 

license, any producers who anticipate 

production of aquacultured products 

worth $2,500 or more annually must 

obtain an Aquatic Farmer License (AFL) 

from the New Jersey Department of Agri-

culture (NJDA). The AFL also affords 

aquaculture operations many benefits to 

licensees beyond “merely” authorizing 

their ability to sell product in meaningful 

volume and, thus, to profit from their 

aquaculture activities. More specifically, 

AFLs demonstrate ownership of the 

organisms being raised, which is helpful 

when dealing with products that are 

under size limits or seasonality limita-

tions, such as summer flounder and 

hybrid striped bass.23 The AFL system also 

prevents the introduction of aquatic 

invasive species and other pests that can 

harm aquaculture operations and wild 

stocks alike.24 Moreover, akin to the 

ADZ,  AFLs reduce the regulatory burden 

on aquaculture operations by facilitating 

the smart planning of sites and the early 

identification of any additional permits 

that operations may need, thereby reduc-

ing the time and money required to com-

plete the permitting process without 

compromising environmental integrity.25 

Separately, AFLs serve as an invaluable 

lifeline to various forms of government 

support for aquaculture operations. Not 

only do AFLs establish operations’ eligi-

bility for marketing assistance from the 

NJDA and other programs at both the 

state and federal level,26 but they likewise 

ensure that operations have records of 

their production history, which are criti-

cal for receiving disaster relief and other 

forms of funding.27 Consequently, the 

state recommends that all aquaculture 

operations obtain an AFL, even if they 

are not technically required to do so 

based on their anticipated production 

levels.28  

Conclusion 
As the U.S. and global populations 

continue to grow, the limitations of 

land-based food production systems are 

inspiring widespread contemplation of 

how to meet demand and ensure food 

security for the masses. One viable solu-

tion is increasing the cultivation of fin-

fish, shellfish and seaweed, which is 

more commonly known as aquaculture, 

in offshore waters. As a coastal state with 
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a rich history of aquaculture, New Jersey 

is well-positioned to capitalize on the 

industry’s impending boom. Attorneys 

in the Garden State should therefore 

understand New Jersey’s legal framework 

for offshore aquaculture operations to 

ensure they can provide sound advice to 

clients moving forward.  

While this article provides an 

overview of the legal framework for off-

shore aquaculture in the state, it is far 

from exhaustive. Attorneys with clients 

who engage in offshore aquaculture must 

be prepared to deal with other sources of 

law that impact these activities, such as 

New Jersey’s tax code and Right to Farm 

Act. Nevertheless, a basic familiarity with 

the legal framework for offshore aquacul-

ture operations offers invaluable insight 

into aspects of environmental law, prop-

erty law, and administrative law that are 

relevant to a variety of legal practices 

throughout the state. n 
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GO GREEN 
NJDEP Encourages GSR Remediation 

By Andrew T. Alessandro 

O
n Sept. 20, 2023, the Contaminated Site Remediation & Redevel-

opment (CSRR) Program within the New Jersey Department of 

Environmental Protection (NJDEP or Department) issued new 

guidance encouraging the implementation of green, sustainable 

and resilient remediation (GSR) techniques in cleanups of con-

taminated sites throughout the state. In doing so, New Jersey 

joined other states in the tri-state area, such as New York and Connecticut, in issuing 

guidance documents to promote green and sustainable remediation measures. 

According to the guidance, titled, “Administrative Guidance for Green, Sustainable, 

and Resilient Remediation,” GSR “is the site-specific employment of products, 

processes, technologies, and procedures that mitigate contaminant risk to receptors 

while making decisions that are cognizant of balancing community goals, economic 

impacts, and environmental effects.” The guidance states that, while the goal of a 

responsible party remains to protect human health and the environment, the respon-
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sible party should also consider the envi-

ronmental, social, and economic 

impacts of remediation, including 

potential benefits to the site and sur-

rounding areas. It is a set of recommen-

dations intended to guide remediating 

parties toward taking a holistic approach 

to site remediation by encouraging par-

ties to consider not just the contaminat-

ed site itself, but the surrounding com-

munities, as well as the long-term effects 

of climate change. 

NJDEP’s GSR Guidance Emphasizes 
Environmental Justice and  
Clean Energy 

The Department is encouraging reme-

diating parties to take a holistic approach 

to site remediation by incorporating two 

of the Department’s top priorities under 

the Murphy administration—clean ener-

gy and environmental justice (EJ)—into 

the state’s remediation guidance. Under 

the Environmental Justice Law (EJ Law),1 

which rules were promulgated by NJDEP 

in April 2023, the Department directs 

applicable parties to assess how a pro-

posed facility impacts certain environ-

mental and public health stressors, and 

requires them to meaningfully engage 

with local stakeholders throughout the 

permitting process. The guidance explic-

itly incorporates those requirements 

under the EJ Law by recommending that, 

if a contaminated site is located in an 

overburdened community,2 the responsi-

ble party should understand the current 

environmental stressors of that commu-

nity and consider partnering with local 

stakeholders to help address the commu-

nity’s environmental justice concerns. 

The guidance also encourages the use of 

urban cooling strategies (such as green 

open spaces, green infrastructure, and 

tree canopy development on urban 

brownfield redevelopment projects) to 

improve public access to parks within 

overburdened communities. By incorpo-

rating EJ into the remediation of con-

taminated sites, the Department has 

stayed true to its commitment to “coordi-

nate a whole of government approach to 

environmental justice.”3 

Moreover, in January 2020, Gov. Phil 

Murphy signed the Energy Master Plan 

directing the Department to make regu-

latory reforms aimed at reducing emis-

sions and adapting to climate change to 

meet the state’s goal of achieving 100% 

clean energy by the year 2050. To help 

the state meet its ambitious energy goals, 

the guidance encourages remediating 

parties to use reasonably feasible renew-

able energy sources such as solar, wind, 

biomass and biogas, use clean diesel con-

struction equipment on site retrofitted 

with emission control technologies, and 

direct that all on-road vehicles and non-

road construction equipment at the con-

struction site comply with the three-

minute idling limit pursuant to N.J.A.C. 

7:27-14 and N.J.A.C. 7:27-15. 

How Can Practitioners Incorporate 
GSR Principles at Contaminated Sites?  

To incorporate the Department’s 

goals in remediating contaminated sites, 

the GSR guidance developed language, 

informed by the Environmental Protec-

tion Agency’s (EPA) Greener Cleanups 

Contracting & Administration Toolkit, 

which is “to be inserted into CSRR con-

tracts.” While the recommended con-

tractual language provided by the guid-

ance provides examples for remediating 

parties and their Licensed Site Remedia-

tion Professional (LSRP) or consultant to 

consider in drafting contracts, the guid-

ance leaves a few questions unanswered. 

For instance, the guidance was developed 

to be inserted into CSRR contracts, but 

exactly which types of contracts can we 

expect to see this language in? Moreover, 

the guidance is unclear as to which stage 

of the remediation process its recom-

mendations apply to. 

What types of agreements? 
The recommended contractual lan-

guage in the GSR guidance applies to 

CSRR contracts. One can therefore pre-

sume that the language will be incorpo-

rated into all agreements that private 

parties enter into with the state. For 

instance, one may expect to see the guid-
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ance principles inserted into administra-

tive consent orders and consent judg-

ments used to resolve litigation filed by 

the state. Such agreements may require 

that the settling private party remediate 

a contaminated site with these principles 

at the forefront of its remedial efforts. 

Moreover, the Green Acres Program, 

which works with landowners to pre-

serve environmentally sensitive open 

spaces, among other areas, may incorpo-

rate these principles into its agreements 

by, for example, requiring landowners as 

a condition of sale to consider the future 

effects of climate change to ensure that 

the land remains both useful and pre-

served for decades to come. Lastly, one 

can expect the Office of Brownfield & 

Community Revitalization to require 

parties that receive Brownfields funds to 

incorporate the recommended contrac-

tual language into agreements entered 

under the Brownfield and Contaminated 

Site Remediation Act.4 In fact, the guid-

ance notes that CSRR has provided a 

$300 million tax credit program, estab-

lished by the state’s Economic Recovery 

Act of 2020, to the state’s Economic 

Development Authority’s Brownfields 

Redevelopment Incentive Program, 

which requires that a project-specific 

Green Remediation Plan be submitted 

following approval of an application. 

Practitioners should also consider the 

possibility that the recommended con-

tractual language could be incorporated 

into private party agreements any time 

parties are required to conduct remedia-

tion pursuant to state laws and regula-

tions. For instance, any time a party is 

required to conduct a cleanup pursuant 

to the New Jersey Spill Compensation 

and Control Act (Spill Act),5 or is other-

wise required to remediate a site under 

the Technical Requirements for Site 

Remediation,6 the selling party may be 

required to conduct the cleanup “in 

accordance with all applicable laws and 

regulations, including but not limited to the 

Administrative Guidance for Green, Sustain-

able, and Resilient Remediation.” A poten-

tially responsible party that has been 

ordered to conduct cleanup of a contam-

inated site pursuant to the Spill Act may 

require that the contract with their LSRP 

or contractor includes language from the 

guidance. 

Which stage of the remediation process 
does the guidance apply to? 

While the guidance falls short in 

specifically identifying in which stage of 

the remediation process remediating 

parties can incorporate the recommend-

ed contractual language, guidance docu-

ments issued by other states, as well as 

EPA, helps to answer that question by 

providing concrete examples of where in 

the remediation process parties can 

incorporate GSR principles. These exam-

ples, along with a closer look at the guid-

ance itself, reveal that the recommended 

contractual language should be incorpo-

rated at every stage of a remediation, 

starting with site characterization and 

continuing through remedy implemen-

tation and site management. 

The guidance encourages LSRPs and 

contractors to ensure that a contaminat-

ed site is resilient to climate change 

impacts by integrating climate change 

vulnerability assessments and adapta-

tion measures into the remediation 

process. In June 2023, the New York 

Department of Environmental Conser-

vation issued a GSR remediation guid-

ance that recommends GSR practices be 

implemented as early as the site charac-

terization stage. When assessing a site at 

this preliminary stage, practitioners 

should be mindful of a site’s resilience by 

considering the anticipated reuse of a site 

along with the site’s vulnerability to the 

anticipated effects of climate change. 

Taking these factors into consideration, a 

remediating party will be equipped to 

determine whether the intended use of a 

site will be situated in a sustainable area, 

and what, if any, measures will be 

required to ensure that the site increases 

its reliance to stay ahead of anticipated 

climate change effects. By way of exam-

ple, at the General Motors (Central 

Foundry Division) national priority list 

site in upstate New York, measures were 
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taken to adapt to climate change by con-

sidering hazards posed by projected cli-

mate scenarios in the region. At the 

remedial design phase, the on-site cap 

was designed so that the toe of the 

capped industrial landfill was approxi-

mately 15 feet above the historic average 

height of the river nearest the site, to 

account for the fact that the site was vul-

nerable to flooding caused by extreme 

precipitation events or rapid snowmelt. 

This measure will help to ensure the 

long-term protectiveness of the site rem-

edy under potentially higher river levels 

in the future.7 

Moreover, during the remedial design 

phase, a remediating party may imple-

ment guidance language to “incorporate 

options to minimize the environmental 

footprints of a cleanup” by requiring the 

contractor to draft and record a Spread-

sheet for Environmental Footprint 

Analysis (SEFA). The SEFA was developed 

by EPA to help decision-makers analyze 

the environmental footprint of a site 

cleanup project. To generate a footprint 

analysis, the decision-maker inputs 

information that quantifies 21 metrics 

that are core elements of a green remedi-

ation, including onsite hazardous waste 

generated, refined materials used on site, 

total energy use and total emissions of 

gases that trap heat in the atmosphere (or 

so-called greenhouse gases). 

The GSR guidance further encour-

ages LSRPs and contractors to use the 

cleanest construction equipment avail-

able by, at minimum, using diesel con-

struction equipment retrofitted with 

emission control technologies, ensur-

ing proper maintenance of the equip-

ment, and minimizing idling for all 

non-road equipment and generators 

powered by diesel engines. By way of 

example, EPA provides different meth-

ods for minimizing fuel emissions dur-

ing the construction of a pump and 

treat system by using biodiesel rather 

than petroleum-based lubricants to 

operate machinery and equipment, and 

by deploying direct-push drilling rigs 

rather than rotary drilling rigs, which 

can reduce the duration of drilling by as 

much as 60%. The guidance also pro-

motes the reuse and recycling of indus-

trial materials. By way of example, at the 

Pharmacia & Upjohn Company LLC site 

in North Haven, Connecticut, materials 

were reused by using the excavated sedi-

ment, drill cuttings and excess grading 

soil and debris as grading fill below 

three cover systems for residual waste, as 

an alternative to offsite disposal or 

importing fill.8 

Conclusion 
Practitioners must not lose sight of 

the fact that while the Department is 

encouraging green, sustainable and 

resilient remediation techniques, the use 

of such measures does not exempt or pre-

clude a party from remediating to all 

applicable standards, guidance, regula-

tions and statutes, as set forth in the 

Administrative Requirements for the 

Remediation of Contaminated Sites.9 

Indeed, the goal of remediation remains 

to protect human health and the envi-

ronment. By the same token, a responsi-

ble party will be remiss if it ignores the 

Department’s recommendations, as the 

guidance may soon become mandatory. 

And, even if the guidance does not 

become mandatory in the near term, 

remediating parties must prepare them-

selves for the likelihood that the Depart-

ment will insert GSR language into agree-

ments with private parties. Since the 

guidance recommends considering GSR 

tools, a remediating party would be wise 

to ensure that any reports conducted 

during the remediation process describe 

in detail the GSR efforts taken. Those par-

ties (and their consultants) should main-

tain documentation of GSR practices 

considered or employed in their files 

should the Department (or others) 

inquire about the remediation. n 

Endnotes 
1. N.J.S.A. 13:1D-157. 
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Justice Law, N.J.S.A. 13:1D-157, 

which rules the Department 

adopted on April 16, 2023, an 

overburdened community is defined 

as “any census block group, as 

determined in accordance with the 

most recent United States Census, in 

which: (1) at least 35 percent of the 

households qualify as low-income 

households; (2) at least 40 percent of 

the residents identify as minority or 

as members of a State recognized 

tribal community; or (3) at least 40 

percent of the households have 

limited English proficiency.” 

3. The Director of New Jersey’s Office 

of Environmental Justice, Kandyce 

Perry, has stated that it is her role on 

behalf of the Murphy 

administration to “coordinate a 

whole of government approach to 

environmental justice, so that it is 

not just one department or agency’s 

responsibility to try to further EJ.” 
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7. See epa.gov/superfund/climate-
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central-foundry-division. 

8. See clu-

in.org/greenremediation/profiles/p
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9. N.J.A.C. 7:26C-1.2.
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Natural Resource Damages 
in New Jersey 
Six Years After Litigation Revival, 
More Guidance Needed 
By Vinita Banthia, Matt Conley and Daniel Farino 
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What Are Natural Resources  
and Who Owns Them?  

NRD is a form of relief, typically in the 

form of monies or in-kind environmen-

tal projects or conservation efforts, 

payable to an NRD “trustee”—typically a 

state, tribe, and/or federal government—

as compensation for injury to, destruc-

tion of, or loss of natural resources such 

as wetlands, biota, wildlife, plants, 

groundwater, drinking water supplies, 

and other related resources.1 NRD may 

also include the reasonable cost of assess-

ing these injuries. NRD trustees may 

demand restoration beyond regulatory 

remediation and cleanup standards—as 

well as compensation for the loss of use 

or services provided by a resource. As one 

would imagine, assessing and valuing 

“lost use” or “lost services” can be a high-

ly subjective exercise, and numerous 

competing formulae and methodologies 

have been used to calculate NRD.  

Natural resources are generally held in 

trust for the public by the appropriate 

government body. For example, federal 

trustees include the Secretaries of the 

Departments of Commerce and Interior. 

State trustees are designated by the state’s 

governor to act on behalf of the public 

for certain natural resources within a 

state’s boundaries. In New Jersey, the 

state has NRD authority under different 

statutes, primarily the Spill Compensa-

tion and Control Act (Spill Act), which 

appoints the state as the trustee of natu-

ral resources and provides for the restora-

tion and replacement of natural 

resources as part of cleanup and removal 

costs. The New Jersey Water Pollution 

Control Act also recognizes the state’s 

role in protecting natural resources. The 

Office of Natural Resource Restoration 

(ONRR) within the NJDEP oversees NRD 

issues, and the Commissioner of the 

NJDEP serves as the Trustee. In addition 

to the statutory authority, the state 

sometimes asserts common law authori-

ty over natural resources through the 

public trust or parens patriae doctrines.  

Context and History  
While New Jersey had early authority 

to assert NRD claims under the Spill Act, 

which was first enacted in 1977, NJDEP 

did not establish an NRD program until 

the 1990s with the creation of the Office 

of Natural Resource Damages (a predeces-

sor to ONRR). At the outset, NJDEP offi-

cials adopted an approach similar to the 

federal government—i.e., often working 

cooperatively with responsible parties 

(and co-Trustees) to jointly assess NRD 

and achieve a voluntary resolution (typi-

cally in the context of surface water dis-

charge incidents, landfills, and Super-

fund sites).2  

New Jersey’s current NRD litigation 

scheme started around 2003 when the 

NJDEP’s then-Commissioner made NRD 

claims a focus of a broader enforcement 

effort, which relied, in part, on outside, 

contingency-fee counsel to prosecute 

NRD claims. Among other efforts, the 

NJDEP issued the Passaic River Directive 

(directing 66 companies to assess and 

restore 18 sites within the Lower Passaic 

River watershed),3 issued a new NRD 
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 Policy Directive, and sent approximately 

4,000 Notices of Intent to initiate litiga-

tion to potentially responsible parties 

(RPs) targeted under the NRD Policy 

Directive. The NRD Policy Directive 

announced NJDEP’s plan to collect NRD 

for groundwater and other resources, 

established a screening process, and 

informed RPs that the NJDEP would be 

using a generalized (and unpromulgated) 

formula to calculate and settle NRD.4  

The NJDEP initiated over 100 NRD 

lawsuits from 2006 to 2008. While many 

of the lawsuits concerned relatively small 

operations and NRD demands, some 

were much larger in scope. For instance, 

in 2007, the NJDEP filed a statewide NRD 

lawsuit against nearly 50 defendants his-

torically involved in the manufacture, 

blending and distribution of methyl ter-

tiary butyl ether (MTBE), a former gaso-

line blending component, seeking dam-

ages for alleged injuries to all “waters of 

the State.”5 During Gov. Chris Christie’s 

administration, from 2010 to 2018, no 

new NRD cases were filed, but NJDEP 

continued to take an aggressive approach 

to prosecuting pending NRD litigation. 

During this time, the state recovered over 

$500 million in NRD judgments and set-

tlements—a significant source of rev-

enue for the NJDEP and state.  

One of the largest of these settlements 

related to the Bayway/Bayonne litigation 

matter6 in which the NJDEP advanced a 

novel theory that the Spill Act’s NRD 

scheme applied retroactively over a cen-

tury,7 and argued that any detectable 

contamination in a natural resource was 

a de facto injury constituting a complete, 

100% loss in natural resource value and 

services. As part of the 2015 settlement, 

the responsible party, ExxonMobil, paid 

$225 million while retaining its obliga-

tion perform the remediation and 

cleanup activities required by the NJDEP; 

however, the settlement was not without 

controversy. First, certain environmental 

groups and community members advo-

cated that the settlement should have 

been higher since the state had initially 

sought $8.9 billion in damages. Second, 

the state’s budgeting of the proceeds 

would see $50 million being set aside for 

“resource restoration projects,” with the 

rest being deposited into the state’s gen-

eral fund. Another $50 million reported-

ly went to pay the state’s out-of-state 

counsel. In 2017, an amendment was 

added to the state Constitution to 

require the state to use NRD recoveries to 

repair, replace, or restore damaged natu-

ral resources in the vicinity of where the 

natural resource injuries occurred.8  

The NRD Litigation Pivot in 2018  
In 2018, after nearly a decade of no 

new NRD lawsuits, New Jersey’s Attorney 

General and the NJDEP announced a 

“New Day” in environmental enforce-

ment and initiated six new actions on 

Aug. 1, 2018—three of which involved 

NRD claims. Political pressure had been 

mounting for the state to restart NRD lit-

igation, but there was still no publicly-

open and transparent effort to regulate 

and assess NRD as done by the federal 

government. Instead, the government 

continued to maintain a litigation-based 

approach, initiating over 20 NRD law-

suits between 2018-2023. The uptick in 

NRD cases came hand-in-hand with a 

focus on EJ matters, with the state filing 

more than 50 EJ lawsuits since 2018. 

Most of the NRD lawsuits are specific to 

individual sites, as opposed to statewide 

or multi-site actions; however, some law-

suits target multiple parties for alleged 

wide-spread contamination.9 Moreover, 

the state continues to rely almost exclu-

sively on outside counsel working on a 

contingency fee basis, which stirs further 

controversy.  

Generally, responsible parties are 

“encouraged to contact the Office of Nat-

ural Resource Restoration to explore vol-

untary settlement” of their NRD liabili-

ties and avoid litigation.10 The above-dis-

cussed lawsuits are seemingly intended 

to “send a message” to the regulated 

community—i.e., voluntarily approach 

ONRR to settle NRD or face the prospect 

of an NRD lawsuit that seeks a much larg-

er damages award. In a press release 

regarding a recent voluntary NRD settle-

ment, the former NJDEP Commissioner 

and the New Jersey Attorney General 

touted their “robust [NRD] litigation pro-

gram,” which “brings everyone to the 
[settlement] table – even outside of those 
pending lawsuits.”11 

While the ONRR promises a “dis-

count” for those who come forward to 

settle their NRD liability, the department 

provides little clarity on how it will assess 

or value such NRD liability. Hence, RPs 

are often unable to meaningfully plan 

and account for potential NRD settle-

ments, which deters some RPs from initi-

ating settlements for fear that the liabili-

ties will be unpredictably high. 

To help facilitate NRD settlements, 

and to address industry’s concerns, New 

Jersey State Sen. Bob Smith convened a 

NRD Taskforce in 2018 to discuss poten-

tial NRD regulations and objective stan-

dards for evaluating and calculating 

recoverable NRDs. The Task Force was 

comprised of the regulated community, 

NRD practitioners and environmental 

advocacy groups.12 Despite being invited 

and present at the meetings, NJDEP offi-

cials declined to meaningfully partici-

pate in the discussion and kept a low-

profile during sessions. Meanwhile, 

public dissatisfaction with the NRD 

process—and with settlement terms—

continued to grow.  

Local Governments and the Public 
Become More Vocal 

One instance of public dissatisfaction 

was the 2023 settlement related to the 

Ciba-Geigy Superfund Site in Toms River. 
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As part of the settlement, the responsible 

party, BASF, was required to permanently 

preserve approximately 1,000 acres to 

protect groundwater resources in perpe-

tuity, compensate the public for ground-

water injury, and compensate the public 

for ecological injuries by designing and 

implementing nine restoration projects. 

The total investment for BASF would 

reportedly amount to approximately $35 

million to $40 million, in addition to a 

$500,000 cash payment.13 Despite the 

notice and comment period being 

extended twice to provide a total of 120 

days—and some of the comments being 

incorporated into the settlement—many 

people felt that there was insufficient 

public outreach and engagement on the 

settlement arrangement. Still others felt 

the deal only benefited the NJDEP 

and/or insufficiently compensated the 

local community. The settlement was 

ultimately approved, but the prolonged 

negotiations delayed the start of the 

restoration.  

Recent litigation settlements have 

faced similar challenges. For example, in 

May 2023, NJDEP, with the help of a 

mediator, negotiated a settlement agree-

ment with responsible parties Handy & 

Harman and Cycle Chem to resolve NRD 

claims for historical contamination at a 

site in Montvale. However, the Bergen 

County municipality moved to inter-

vene—objecting not to the proposed set-

tlement payment, but the possibility 

that upwards of 43% of the $14 million 

in proceeds would go to outside counsel 

and the NJDEP’s administrative fees 

(rather than the local community). 

Montvale argued that the 2017 constitu-

tional amendment precludes the state 

from paying more than 10% of settle-

ment to outside counsel. While the court 

denied Montvale’s motion to intervene, 

Montvale was permitted to file an amicus 

brief opposing settlement. The proposed 

settlement offer was finally approved on 

May 16 for $14 million but the court did 

not express any opinion on the validity 

of Montvale's constitutional concerns.14  

Similarly, another settlement matter, 

which would require the responsible 

party Solvay to pay $75 million for NRD 

and perform comprehensive remediation 

activities, along with other compensa-

tion payments, was announced in June 

2023; however, concerns expressed by the 

local municipalities delayed the approval 

process for eight months. After prolonged 

discussions with the local community 

and government leaders, the NJDEP was 

only able to seek court approval for a 

revised settlement agreement in January. 

The settlement approval was further 

delayed by interventions and objections 

filed in February, but it was finally 

approved on March 6.15  

Lack of Settlement Guidance— 
Until Now? 

Thus, the question remains: has the 

“New Day” in environmental enforce-

ment had the impact that NJDEP and the 

current administration envisioned? 

While certainly an effective and power-

ful enforcement tool, in reality, very few 

of the NRD settlements announced in 

recent years were voluntary—most 

involved litigation initiated during or 

prior to 2018. As noted, one reason for 

the limited number of voluntary settle-

ments may be a lack of discernible and 

predictable NRD policy, which makes it 

difficult for companies to estimate and 

reserve for potential liabilities that, 

absent regulatory guidance, are not 

always quantified in a reliable and con-

sistent fashion.16 The lack of guidance 

similarly makes it difficult for courts to 

determine the fairness of proposed set-

tlements. NJDEP’s already strict cleanup 

standards require significant expendi-

tures, and the absence of a known proto-

col for settlement may be deterring 

potential RPs from coming forward on 

their own and incurring potentially large 

NRD liabilities—or becoming a litigation 

target should negotiations fail.  

The public’s concerns, coupled with 

the industry’s calls for more objective 

standards for NRD assessment, led the 

NJDEP to issue an Administrative Order 

2023-08 (AO 2023-08) regarding Natural 

Resource Restoration Policy on March 

14, 2023. The AO included a Natural 

Resource Restoration Policy, outlined a 

specific collaboration process for NRD 

Assessment and Restoration, and created 

a Natural Resource Restoration Advisory 

Council, which is required to make cer-

tain information public. The AO also 

directs the ONRR and the Contaminated 

Site Remediation and Redevelopment 

(CSRR) program to “establish protocols 

and procedures,” and seeks to improve 

NJDEP’s “policies and practices for vol-

untarily resolving potential NRD liabili-

ties with responsible parties.” While the 

AO sets laudable goals, it stops short of 

providing actual, implementable guide-

lines and does not change the process or 

ability for the NJDEP to instigate litiga-

tion to recover NRD. Today, nearly a year 

later, NJDEP has not issued any new 

guidance or written policy to help effec-

tuate the AO’s goals. The regulated com-

munity, local governments, and other 

stakeholders would benefit from the 

NJDEP building on this AO to provide 

more concrete and substantive guidance 

or regulations regarding NRD policies 

and valuation. n 
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Clients Best Served in 
Comprehensive Approach to 
Due Diligence in Transactions 

By David Restaino 

Performing environmental due diligence is not just about hiring the right consult-

ant, reviewing the conclusions in a Phase I Environmental Site Assessment, or surfing 

a few government websites. Simplifying diligence to that level is risky. Instead, due 

diligence must factor in a client’s needs, i.e., the context of why the site review is being 

conducted. For this reason, the lawyer’s due diligence toolbox should include, in addi-

tion to a standard assessment, issues not typically identified by environmental con-

sultants.  

Simply, someone may be interested in due diligence to know what is being bought, 

redeveloped, financed, or insured. As will be more fully discussed below, there are 

many considerations impacting due diligence. In every situation, it is best to confer 

with the client first about expectations—and about the topics for which a client may 

be unaware. Several considerations are addressed below. 

The Due Diligence Period and Hiring Third Parties 
One initial consideration is the time required to perform the diligence. While a 30-

day period is common, it will often take longer unless some of the work commences 

before the period starts to run (which some clients are reluctant to do, until a deal 
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“goes hard” upon contract execution). 

Whatever length the period is, typical 

activities include a site visit, review of 

government files, and the production of 

documents by the adverse deal party. 

Also, if the transaction includes a contin-

gency for environmental sampling—

often referred to as “Phase 2”—then the 

concept of a contingent extension of the 

due diligence period should be discussed 

to allow more time if a Phase 2 is recom-

mended. 

Next, the retention of appropriate 

third-party experts should be addressed 

with the client. Typically, a client will 

hire the experts directly so that the 

client possesses all rights associated with 

negligent expert services, although 

there may be different considerations if 

litigation is involved, for example, cloak-

ing of draft reports under the attorney 

work-product privilege. Typical provi-

sions in a consultant’s retention letter 

include indemnities, liability limita-

tions, and insurance protections—all 

which should be read carefully in case 

revisions are needed to protect the 

client. Moreover, great care should be 

exercised in relying solely upon a certifi-

cate of insurance (COI) since the stan-

dard ACORD Form COI states that the 

form itself is not binding upon the insur-

ance carrier. Finally, using a licensed site 

remediation professional (LSRP) to con-

duct the environmental due diligence 

may be restricted so that the disclosure 

of any urgent environmental concerns, 

where required by law, can be managed 

by one party alone.  

Reliance on Reports 
Depending on the desired use of an 

expert’s work-product, other entities 

such as lenders and insurers may want to 

rely on the final report. Many environ-

mental consulting firms will provide a 

“reliance letter” so that other parties can 

rely on a report. However, there may be 

additional financial and insurance con-

siderations needed to bring this to 

fruition.  

The Environmental Assessment and 
its Legal Significance 

A Phase I Environmental Site Assess-

ment, or Phase I for short, is a property 

assessment governed by a standard draft-

ed by the American Society of Testing 

and Materials (ASTM) and known as E 

1527. A Phase I report will identify envi-

ronmental issues that are more than of a 

de minimis concern, known as Recog-

nized Environmental Conditions (RECs). 

The report may also identify Controlled 

RECs, for example, contamination that 

legally is encapsulated under an engi-

neering control such as an asphalt cap, 

and Historic RECs. Typically, the report 

will include numerous appendices such 

as aerial photos, historic “Sanborn” fire 

insurance maps when available, flood 

maps, and a summary of government 

agency databases. Some of these attach-

ments may require a more robust review. 

To simplify a bit, a report that satisfies 

the federal Phase I standard can provide a 

person with defenses to federal liability—

e.g., innocent purchaser protection and 

bona fide prospective purchaser status—

provided the Phase I includes certain 

minimum deliverables and opinions.  

A Phase I report does not, however, 

provide innocent purchaser protection 

under New Jersey law. To qualify for the 

state law protection, a person must 

obtain a Preliminary Assessment Report 

that satisfies regulations and guidance 

overseen by the New Jersey Department 

of Environmental Protection. Many 

consulting firms in New Jersey can pre-

pare one report that satisfies both the 

federal and state requirements for a lim-

ited extra cost. 

Some clients will want to rely on older 

environmental assessment reports rather 

than hire a new firm to update an earlier 

diligence project. While doing so is 

always a business decision, the choice 

may render a client ineligible for the 

aforementioned legal protections. For 

example, a Phase I report is only valid for 

up to 180 days, after which time the 

report needs to be updated to retain 

innocent purchaser eligibility.  

Examples 
Some real-world examples, below, 

illustrate how different perspectives can 
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result in different areas to highlight dur-

ing a diligence review. 

 

• Normal exclusions in a Phase I report 

include lead paint and asbestos-con-

taining building materials, and mold. 

Some or all these issues may be rele-

vant if a building is to be demolished 

or renovated. 

• If the project involves redevelopment 

near a stream, then the flood map 

included in a Phase I’s appendix may 

be a critical document even though 

flood zones normally are a non-scope 

item under the ASTM Phase I and Pre-

liminary Assessment standards.  

• When residential redevelopment is 

involved on a site where prior uses 

included the agricultural use of pesti-

cides, it may be appropriate to deter-

mine if any elevated pesticide levels 

would exist near future homes. 

• Similarly, for residential develop-

ments, sites that include wetlands—or 

which have wetlands on adjacent 

properties where the wetlands transi-

tion area extends beyond the property 

line and onto the subject site—may 

require further, site-specific screening. 

On a connected note, the redevelop-

ment of a property subject to the 

Coastal Area Facility Review Act could 

impose limitations that are critical to 

know prior to acquisition. The same is 

true for any local land use regulation.  

• In the redevelopment context, further 

scrutiny of previously remediated soil 

contamination may be in order. In 

some circumstances, the NJDEP will 

allow compliance averaging as a tool 

that allows for some contaminated 

soil to remain on a site without engi-

neering controls. Or there may be 

some contamination that is encapsu-

lated beneath an asphalt cap. While 

these are acceptable forms of remedia-

tion, they can cause issues when a 

site’s redevelopment will involve the 

generation of soil that requires off-site 

handling. More specifically, contami-

nated soil that has a “right to exist” on 

the site may, once removed, require 

expensive handling as a hazardous 

substance. Clients need to consider 

how these factors may play out during 

redevelopment to avoid surprise cost 

increases that were not itemized in 

the project budget or its financing.  

• If the diligence relates to a transaction 

involving the purchase and sale of an 

operating industrial facility, then the 

client may be very interested in the 

existing environmental permits 

allowing for operation of that facility. 

It is not uncommon for a facility to be 
operating without all necessary per-

mits, unknowingly, and a typical envi-

ronmental assessment will not 

address the permits at all. In such situ-

ations, it may be advisable to bring on 

third parties with expertise in, for 

example, air permitting.  

• Also, depending on the nature of the 

acquisition—a stock purchase, or even 

an asset purchase under certain cir-

cumstances—a purchaser should be 

wary of a predecessor’s off-site dispos-

al of hazardous substances. The pur-

chaser may inherit environmental lia-

bility for tail-end liability risks 

associated with the disposal activities.  

• Certain industrial establishments 

must comply with the Industrial Site 

Recovery Act (ISRA) and its supporting 

regulations, when a triggering event 

occurs. Environmental due diligence 

that includes some review of ISRA’s 

applicability to a transaction is critical. 

• Finally, some discussion of emerging 

contaminants, such as per- and poly-

fluoroalkyl substances (PFAS), may be 

appropriate under the circumstances, 

for example, if the site had experi-

enced a fire that was extinguished 

with foam that may have contained 

PFAS. 

Online Databases 
Tacking to a different focus altogether, 

government agencies make information 

available in online databases. These 

would include the NJDEP’s “Data Miner” 

site, which allows for the downloading of 

a variety of site remediation documents 

and inspection reports, among other 

things. The United States Environmental 

Protection Agency also has an online 

database program called Enviro Facts. In 

addition, the NJDEP has available several 

online mapping programs for reviewing 

a site’s history and its regulatory status 

under a variety of environmental pro-

grams like the Flood Hazard Area Control 

Act, the Freshwater Wetlands Protection 

Act, and overburdened communities 

subject to the Environmental Justice 

Law. Whether it is appropriate to review 

these online or mapping tools will 

depend on the nature of the due dili-

gence project.  

Final Thoughts 
Although beyond the scope of this 

article, some of the foregoing diligence 

issues can crop up concerning estate 

planning and the disposition of marital 

assets. Certain clients should also consid-

er reviewing a seller’s insurance portfolio 

to better understand what risks have 

been muted by insurance. 

In sum, what you don’t know can hurt 

you. n
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‘Forever Chemicals’ 
and the Law 
Broadening PFAS Regulations  
and Legislation  

By Dawn Monsen Lamparello, B. David Naidu, and Emily M. Poniatowski 

F
ederal and state efforts to regulate per- and polyfluoroalkyl substances (PFAS) 
have been at the forefront of environmental legal issues in recent years. PFAS are 
synthetic chemicals found in thousands of industrial and consumer products, 
such as nonstick cookware, fire-resistant foams, coatings, food packaging, and 
clothing. PFAS are commonly referred to as “forever chemicals” as they do not 
break down easily and build up in the environment over time.  
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Public concern over PFAS began in the 1990s, but state and federal PFAS regulation 

and legislation have since expanded significantly in recent years. While scientific 

understanding of PFAS toxicity continues to evolve, U.S. Environmental Protection 

Agency (EPA) research suggests that exposure to certain PFAS may cause adverse 

health effects, such as decreased fertility, developmental delays, or increased risk of 

certain cancers.1 The Biden administration made a specific commitment to target 

PFAS in the EPA’s “PFAS Strategic Roadmap.”2 Under the roadmap, federal PFAS regu-

lation increased significantly in 2023, with few signs of slowing down this year.  

Existing Notable Regulations and Legislation 
Numerous statutes authorize the EPA to regulate contaminants, including PFAS, 

under multiple regulatory schemes. These include the Safe Drinking Water Act 

(SDWA); Emergency Planning and Community Right-to-Know Act (EPCRA); Toxic 

Substances Control Act (TSCA); Comprehensive Environmental Response, Compen-

sation, and Liability Act (CERCLA); and Clean Water Act.  

SDWA: Drinking Water Health Advisories 
The SDWA requires the EPA to establish and enforce drinking water standards for 

public water systems. In 2009, the EPA published a provisional Drinking Water Health 

Advisory for perfluorooctanesulfonic acid (PFOS) and perfluorooctanoic acid (PFOA), 

two of the most common PFAS, under the SDWA. Health Advisories provide informa-

tion on a contaminant’s potential effects on human health, as well as analytical 

methodologies and treatment technologies for drinking water system operators. After 

several years of monitoring, the EPA issued Lifetime Drinking Water Health Advi-

sories3 for PFOS and PFOA in 2016. The advisories, while not enforceable standards, 

suggest a combined concentration level of no more than 70 parts per trillion (ppt), as 

the EPA determined that concentrations at this level (or lower) offer a lifetime margin 

of protection from adverse health effects for all individuals exposed to PFOS and 

PFOA in drinking water. This led many states to test for PFAS in public water systems, 

and in 2018, New Jersey became the first state to establish enforceable maximum con-

taminant levels (MCLs) for the presence of contaminants in drinking water for PFOA 

and PFOS, at 14 ppt and 13 ppt respectively. Over 20 states now have MCLs for certain 

PFAS, many set at levels far below 70 ppt. In December 2021, the EPA finalized a rule 

under the SDWA requiring data collection of concentrations of 29 different PFAS in 

NJSBA.COM NEW JERSEY LAWYER |  JUNE 2024  43

DAWN MONSEN LAMPARELLO is a 
 partner at K&L Gates LLP in the firm’s 
Newark office. She is a member of the Envi-
ronment, Land, and Natural Resources 
practice group. Dawn is an officer of the 
Environmental Law Section and a fellow of 
the American College of Environmental 
Lawyers.

B. DAVID NAIDU is a partner at K&L Gates 
LLP and has more than 20 years’ experi-
ence with advising clients on diverse set of 
environmental and land use issues in the 
transactional, litigation and regulatory 
compliance contexts.

EMILY PONIATOWSKI is an associate at 
K&L Gates LLP and a member of the Envi-
ronment, Land and Natural Resources 
practice group.

Numerous statutes authorize the EPA to regulate 
contaminants, including PFAS, under multiple 
regulatory schemes. These include the Safe 
Drinking Water Act (SDWA); Emergency Planning 
and Community Right-to-Know Act (EPCRA); Toxic 
Substances Control Act (TSCA); Comprehensive 
Environmental Response, Compensation, and 
Liability Act (CERCLA); and Clean Water Act. 



public water systems and issued interim 

Drinking Water Health Advisories for 

PFOA and PFOS in 2022, pending final 

national primary drinking water stan-

dards for certain PFAS.4 

EPCRA: Revised Toxics Release 
Inventory Reporting and Supplier 
Notification Requirements 

The EPA’s Toxics Release Inventory 

(TRI), established under Section 313 of 

EPCRA, requires businesses to submit 

annual reports of releases of certain 

chemicals that may pose a threat to 

human health and the environment. 

The National Defense Authorization Act 

for Fiscal Year 2020 added 172 PFAS to the 

TRI. The EPA initially set a reporting limit 

for PFAS at 100 pounds per year and pro-

vided a de minimis exemption for small 

concentrations of certain chemicals. The 

EPA expanded the TRI list to contain 196 

PFAS for reporting year 2024.5  

In October 2023, the EPA issued a final 

rule modifying TRI reporting require-

ments for PFAS. The rule designates all 

PFAS on the TRI as “chemicals of special 

concern” (CSCs) as of 2024. By reclassify-

ing PFAS as CSCs, the EPA eliminated the 

de minimis reporting exemption for TRI-

listed PFAS. All concentrations of PFAS, 

no matter how small, are reportable 

when making TRI threshold determina-

tions and release calculations. This is sig-

nificant, since many PFAS exist in very 

low concentrations in mixtures and may 

not have been reported under the prior 

exemption. The rule also eliminates sim-

plified reporting options for PFAS and 

requires a full accounting of releases, 

waste management pathways, and indi-

vidual reports for each chemical. Addi-

tionally, facilities must report the precise 

amount of PFAS released per pathway on 

their reports rather than using estimated 

range codes. Lastly, the rule significantly 

modifies EPCRA supplier notification 

requirements. Impacted suppliers must 

now disclose TRI-regulated PFAS at any 

and all concentrations in their products 

to downstream purchasers. Suppliers 

have 30 days to provide or correct suppli-

er notifications once they become aware 

of a TRI-regulated chemical in a product 

previously sold to a TRI-regulated cus-

tomer. Similar to the revised TSCA 

reporting requirements, the amended 

TRI reporting rules will likely generate 

significant compliance costs for a wide 

range of entities.  

TSCA New Chemicals Program: Revised 
Framework and Reporting Requirements  

Under TSCA, the EPA evaluates and 

sets reporting, testing, and recordkeeping 

requirements for new and existing chem-

ical substances and mixtures. In June 
2023, the EPA released a new framework 

for conducting risk assessments for new 

PFAS or new uses of PFAS under the TSCA 

New Chemicals Program. Under the 

framework, the EPA will review and take 

appropriate action for new PFAS or signif-

icant new uses of existing PFAS through 

pre-manufacture notices and significant 

new use notices. The framework is a two-

step process. In step one, the EPA must 

determine if the substance under review 

falls within the chemical definition of 

PFAS. If so, the EPA will review all reason-

ably available data to determine if the 

PFAS is a persistent, bioaccumulative, and 

toxic (PBT) chemical. In step two, if the 

EPA determines the substance is a PBT 

PFAS, it then analyzes the chemical’s 

potential environmental and human 

health risks and acts based on the antici-

pated level of risk associated with the new 

chemical or significant new use. Pre-

scribed courses of action range from no 

use restrictions whatsoever to prohibi-

tions on any manufacture or use of the 

chemical. Though the framework is not 

“enforceable” per se, as it is not an official 

EPA regulation authorizing penalties or 

other enforcement measures, it could 

have significant implications for manu-

facturers who use PBT PFAS in their prod-

ucts due to these heightened levels of 

administrative review.  

In October 2023, the EPA finalized 

extensive reporting and recordkeeping 

requirements for PFAS under TSCA, as 

authorized by Congress in the National 

Defense Authorization Act for Fiscal Year 

2020. The rule requires certain individu-

als or entities to submit reports to the 

EPA for each year from 2011 to present in 

which they manufactured or imported 

PFAS for a commercial purpose. This 

includes the coincidental manufacture 

of PFAS as byproducts or impurities, as 

well as manufacture for use in product 

research and development. Entities that 

only process, distribute, use, or dispose of 

PFAS received domestically do not need 

to report under the rule, so long as they 

have not manufactured (or imported) 

PFAS for a commercial purpose. The rule 

defines PFAS broadly, using a structural 

definition rather than a list of covered 

substances, and will likely generate large 

compliance costs for impacted manufac-

turers and importers. The EPA directs 

impacted entities to report all PFAS-relat-

ed information that is “known to or rea-

sonably ascertainable by” them, which is 

further defined as “all information in a 

person’s possession or control, plus all 

information that a reasonable person 

similarly situated might be expected to 

possess, control or know.”6 The Rule vast-

ly expands the number of manufacturers 

subject to TSCA reporting requirements, 

with very few exemptions. Notably, man-

ufacturers or importers of products that 

contain PFAS must now report under the 

rule. Additionally, the rule does not set a 

de minimis reporting threshold; any 

amount of PFAS manufactured or 

imported during the relevant timeframe 

is reportable. Reporting is on a per chem-

ical per year basis and reports generally 

will be due to the EPA in May 2025. 

Other federal agencies have taken ini-

tiative against PFAS, too. In 2020, the 

Food and Drug Administration (FDA), in 

collaboration with several manufactur-

ers, announced a voluntary phase-out of 

certain PFAS that can be found in food 
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packaging.7 The FDA also tests and reports 

on PFAS levels detected in certain foods.   

Legislation 
Congress has also been focused on 

PFAS management. The Bipartisan Infra-

structure Investment and Jobs Act of 

20218 allocated $10 billion in new gov-

ernment funding toward addressing 

PFAS and other emerging contaminants 

via improved drinking water, updated 

wastewater and storm water infrastruc-

ture, and upgraded drinking water treat-

ment systems. The Preventing Firefight-

ers from Adverse Substances Act (or the 

PFAS Act) of 20229 requires the Depart-

ment of Homeland Security to develop 

guidance for firefighters and other emer-

gency response personnel to follow 

regarding training, education, and best 

practices to protect themselves from 

PFAS exposure from firefighting foams 

and to prevent the further release of PFAS 

into the environment.  

The National Defense Authorization 

Act for Fiscal Year 202310 requires the 

Department of Defense (DOD) to phase 

out personal protective firefighting 

equipment containing intentionally 

added PFAS by fiscal year 2027 and pro-

vides over a billion dollars dedicated to 

cleaning up contaminated military facil-

ities and conducting PFAS-related 

research. Most recently, the National 

Defense Authorization Act for Fiscal Year 

202411 requires the DOD to provide sepa-

rate budget justification documents for 

department activities related to PFAS 

and directs the Government Accounta-

bility Office to submit reports on the 

DOD’s ongoing testing and remediation 

of current or former military installa-

tions that have PFAS contamination. 

Earlier versions of the National Defense 

Authorization Act for Fiscal Year 2024 

contained more significant provisions, 

including a proposed prohibition on 

DOD procurement of PFAS-containing 

products, but these were left on the cut-

ting room floor.  

Recent and Anticipated Actions 
The EPA plans to continue regulating 

PFAS in 2024 and beyond, and recently 

finalized long-awaited national drinking 

water standards for six PFAS under the 

SDWA. MCLs are set at 4.0 ppt for PFOA 

and PFOS and at 10 ppt for PFHxS, PFNA, 

and HFPO-DA (also known as GenX 

chemicals). A unitless Hazard Index of 

1.0 applies to mixtures containing two or 

more of PFHxS, PFNA, PFBS, or GenX 

chemicals. 12The Hazard Index is calculat-

ed using a sum of fractions and compares 

the level of each PFAS measured in the 

water to the highest level below which 

there is no risk of adverse health effects. 

The EPA also recently issued a final rule13 

designating two PFAS (PFOA and PFOS) 

as hazardous substances under CERCLA, 

though members of Congress have pro-

posed amendments14 to CERCLA to cre-

ate industry-based exemptions for PFAS 

liability as well as a proposed exemption 

for certain water systems that dispose 

PFAS.15 The EPA also plans to start the 

rulemaking process to codify PFAS test-

ing methods under the Clean Water Act. 

In February 2024, the EPA published two 

proposed rules under the Resource Con-

servation and Recovery Act (RCRA). The 

first rule would designate certain PFAS 

(including PFOA and PFOS) as “haz-

ardous constituents” under RCRA, while 

the second rule would expand the wastes 

currently subject to corrective action 

requirements under RCRA’s definition of 

“hazardous waste” to include qualifying 

releases of PFAS.  

To date, about a dozen states, includ-

ing New Jersey, have enacted or are 

actively considering PFAS-related legisla-

tion, and several states have mandated 

various PFAS product bans. While each 

state law is somewhat unique, these laws 

generally have two common elements: 

(1) broad bans of commonly used house-

hold products that contain PFAS; and (2) 

notification requirements for products 

with intentionally added PFAS, accom-

panied by scheduled market phase-outs, 

unless the product is specifically exclud-
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ed by regulation. Maine was one of the 

first states to enact PFAS legislation in 

2019, and many other states have enact-

ed or hope to enact “copycat” laws. These 

laws and their regulations, while seem-

ingly simple, will have widely felt impli-

cations, including in New Jersey.   

The New Jersey League of Conserva-

tion Voters recently announced its “Com-

mon Agenda for the Environment” for 

the current legislative session.16 One por-

tion of this five-part plan involves priori-

tizing safer drinking water throughout 

the state, via the elimination of PFAS and 

microplastics. The group estimates that 

New Jersey’s water infrastructure requires 

at least $30 billion in investments over 

the next 30 years to replace lead pipes and 

remove PFAS from drinking water. A bill 

pending in the New Jersey Legislature, 

titled the “Protecting Against Forever 

Chemicals Act,”17 proposes to phase out 

the sale of cosmetics, carpets, cookware, 

fabric treatments, and clothing contain-

ing intentionally added PFAS. The bill 

also proposes to increase labeling trans-

parency for PFAS-containing products.  

Early this year, the New Jersey Legisla-

ture passed a bill18 requiring the New Jer-

sey Department of Environmental Pro-

tection (NJDEP) to consult with the 

Drinking Water Quality Institute and 

conduct a study on the current regula-

tion of PFAS in drinking water. This study 

will also include an assessment of the fea-

sibility of setting an MCL applicable to 

all PFAS, or to certain subclasses of PFAS, 

rather than separate MCLs for each indi-

vidual PFAS. Gov. Phil Murphy also 

signed a bill19 into law that will prohibit 

the use of PFAS-containing firefighting 

foams throughout the state, following a 

two-year grace period. The law allocates 

$250,000 to the NJDEP to create a grant 

program to assist small fire departments 

with disposing of these foams.  

Conclusion 
Last year was an active year for PFAS 

regulation across the country, with more 

to come in 2024. Public entities and busi-

nesses across many industries may now 

find themselves subject to updated regu-

latory requirements designed to mini-

mize PFAS, and compliance will likely be 

costly. As public attention on PFAS 

increases and scientific understanding 

further develops, the EPA is likely to pro-

pose even more stringent PFAS regula-

tions and environmentally active states 

like New Jersey are likely to follow suit. n 
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COMMENTARY 

NAVIGATING THE 
WINDS OF CHANGE 
New Jersey’s Winding Path Toward 
Clean Air and a Stable Climate 
By Sen. Bob Smith, Dr. Joseph Gurrentz and Dr. Celia Smits



Unprecedented climate events like 

this underscore the urgency of New Jer-

sey’s policy responses to climate change. 

The impacts of climate change are here, 

now, and undeniable. In response, the 

New Jersey Senate Environment and 

Energy Committee has spent the past 

year focusing on developing legislation 

aimed at cleaning up New Jersey’s air and 

environment to ensure that we have 

clean air to breathe while simultaneously 

taking steps to fend off the worst effects 

of climate change. 

In doing so, the committee has taken 

a multi-faceted approach, considering 

legislation with topics ranging from food 

waste management to the stewardship of 

New Jersey’s natural carbon-sequestering 

forests. While progress is being made 

toward a variety of policy goals in this 

space, this year we were pleased to have 

achieved particular success on the 

 passage and enactment of clean energy 

and clean transportation policy.  

Considering that the top two most 

significant sources of greenhouse gas 

(GHG) emissions in the U.S. are the 

transportation and electricity generation 

sectors, policies focused on cleaning up 

these sectors stand to have the greatest 

effect toward decreasing air pollution, 

improving public health, and mitigating 

the state’s climate impacts. These poli-

cies also grant access to millions in feder-

al dollars and stand to create thousands 

of new in-state jobs.  

Tackling Mobile Sources  
of Air Pollution 

In August 2021, President Joe Biden 

set a target for half of all new vehicle sales 

to be zero emissions vehicles (ZEVs), a 

category that includes electric vehicles 

(EVs), by 2030. These rules are projected 

to rapidly accelerate markets for EVs, 

ranging from passenger vehicles to elec-

tric buses and trucks. To help effectuate 

this goal, California, in cooperation with 

14 other states including New Jersey, 

adopted the Advanced Clean Cars II and 

the Advanced Clean Trucks Rules.  
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I
n June 2023, Canadian wildfire 
smoke blanketed much of the 
northern U.S., blotting out the sun 
and casting an orange haze over 
much of New York and New Jersey. 
During its peak, the air quality was 
so poor that standing outside was 
as bad for one’s health as smoking 
seven cigarettes a day (and in some 
ways worse!). 



These rules require that all new cars 

sold in New Jersey must be ZEVs by 2035. 

With this aggressive target in place, state 

policymakers must also provide mecha-

nisms to ease the transition to ZEVs. 

Since 2020, New Jersey has provided over 

$120 million in incentives for the pur-

chase or lease of EVs. This year, the Legis-

lature passed several new laws support-

ing this work. 

New laws, for example, take steps to 

address one of the primary roadblocks to 

widespread EV adoption: range anxiety. 

Understandably, drivers want the confi-

dence that they will reach their destina-

tions without delays from long waits or 

service interruptions at charging sta-

tions. This is why the state Legislature 

enacted a law that clarifies requirements 

for multi-unit dwellings to install EV 

charging stations in new and renovated 

residential parking areas (2022–23 ses-

sion bill S3490). This guidance will help 

ensure that those living in dense com-

munities, including renters, have access 

to EV charging at their residences. 

At-home EV charging is only half the 

battle though. The New York Times 

reports that software glitches, payment 

errors, and physical damage have result-

ed in widespread issues with the reliabili-

ty of commercial EV charging stations.1 

In fact, a March 2022 Cool the Earth 

study found that 23% of the San Francis-

co Bay Area’s 657 public charging sta-

tions were nonfunctional at the time.2  

To tackle this issue, New Jersey passed 

a law requiring all EV charging equip-

ment to comply with a 97% “uptime” 

requirement in order to receive state-

level incentives (2022–23 session bill 

S3102). This new requirement is in align-

ment with similar requirements estab-

lished in the National Electric Vehicle 

Infrastructure Formula Program. Anoth-

er new law will support the deployment 

of public EV charging depots powered by 

renewable energy (2022–23 session bill 

S3224). With these laws in place, the 

state can more effectively ensure that EV 

charging stations will be abundant and 

available to fulfill the public need.  

Finally, once the batteries that power 

EVs reach the end of their useful lives, 

they need to be safely recycled, reused, or 

disposed of. These batteries are made 

with rare, expensive materials that are 

primarily produced overseas, so ensuring 

that these materials are reused or recy-

cled in the U.S. stands to bolster the 

domestic EV and EV battery manufactur-

ing supply chain.  

These efforts are supported by billions 

of dollars that the federal government 

has made available for domestic battery 

manufacturing through the Infrastruc-

ture Investment and Jobs Act, the CHIPS 

and Science Act, and the Inflation Reduc-

tion Act. New Jersey recently passed a 

first-in-the-nation Electric and Hybrid 

Vehicle Battery Management Act 

(2022–23 session bill S3723), which 

requires that producers of EV batteries 

come up with a plan to manage these 

batteries throughout their lifespan. The 

state is now poised to leverage this federal 

money to support in-state battery recy-

cling and remanufacturing efforts. This 

work will ensure that the critical materi-

als that constitute EV batteries are recir-

culated throughout the domestic econo-

my, decreasing reliance on imported 

goods while minimizing hazardous land-

fill waste. 

Despite all of this progress, many crit-

ical opportunities to clean up the state’s 

transportation sector remain. This is par-

ticularly true for hard-to-decarbonize 

sectors, like medium- and heavy-duty 

vehicles. While emissions from these 

vehicles are often concentrated in indus-

trial zones, they disproportionately 

impact communities that live in close 

proximity—often low-income and 

minority communities whose voices are 

too often neglected in Trenton.  

In the new legislative session, the Sen-

ate Environment and Energy Committee 

plans to consider legislation aimed at 
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tackling transportation emissions at the 

source: the fuel. Specifically, a newly 

introduced Low Carbon Transportation 

Standard in New Jersey would develop a 

credit and deficit system designed to 

ensure that the average GHG intensity of 

transportation fuels in the state decreas-

es over time (2024–25 session bill S2425). 

In short, the bill would set a carbon 

intensity threshold, which is a number 

that describes the total amount of GHGs 

produced by the manufacturing and use 

of a fuel, and that threshold would be set 

to decrease over time. The bill would 

then provide financial incentives to gen-

erators of transportation fuels whose 

operations are below the threshold. 

Those that operate above the threshold 

would be penalized.  

This is an ambitious bill, and it’s not 

the only clean transportation proposal 

this session. Incentives for fleet vehicle 

electrification are also on the table 

(2024-25 session bill S210). It’s going to 

take cooperation and coordination 

between many diverse interests to get 

this right, including input from industry, 

labor, environmental groups, and groups 

representing historically marginalized 

communities. 

Clean Electricity for a Clean 
Conscience 

To maximize clean air and emissions 

benefits, the state must also support the 

deployment of clean electricity to power 

our clean transportation sector. Fortu-

nately, we are off to a great start. Current-

ly, about half of the state’s total electrici-

ty comes from a combination of 

zero-emissions nuclear and solar energy. 

Most of the rest of the state’s electricity 

comes from natural gas though, so there 

is room to improve. 

Passing legislation to decrease the car-

bon intensity of the state’s electricity 

generation sector has always been, and 

will continue to be, a top priority of the 

Senate Environment and Energy Com-

mittee. Thanks to the alignment of the 

committee’s goals and those of Gov. Phil 

Murphy, the state has made consistent 

progress in this arena. In the past legisla-

tive session alone, the Legislature enact-

ed, and Murphy signed, new laws that 

will support the deployment of hun-

dreds of megawatts of new solar energy 

resources and increase access to the ben-

efits of solar energy for dense urban areas 

and local governments. 

On Feb. 15, 2023, Murphy also signed 

Executive Order 315, requiring that 100% 

of New Jersey’s electricity come from 

clean energy sources by 2035. This is one 

of the most aggressive clean energy goals 

in the country.  

In the previous legislative session, 

progress was made on codifying this 

100% clean electricity goal via the devel-

opment of a clean electricity standard 

(CES) bill similar to the state’s existing 

renewable portfolio standard (RPS). 

Under the bill, generators of clean elec-

tricity would receive a certificate for each 

megawatt hour of clean energy that they 

produce, and electric utilities would be 

required to purchase a certain number of 

certificates each year (2022–23 session 

S2178).  

Several months of public discussion 

and stakeholder engagement shaped and 

reshaped this bill. Discussions involved 

stakeholders such as union labor, energy 

industry representatives, electric and gas 

utilities, clean energy activists, and envi-

ronmental justice stakeholders, a wide 

variety of groups that sometimes have 

conflicting needs. While consensus on a 

final draft has not yet been reached, the 

work has resulted in the development of 

strong labor protection provisions, limits 
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To maximize clean air and emissions benefits, the state must also 
support the deployment of clean electricity to power our clean 
transportation sector. Fortunately, we are off to a great start. 
Currently, about half of the state’s total electricity comes from a 
combination of zero-emissions nuclear and solar energy. Most of the 
rest of the state’s electricity comes from natural gas though, so there 
is room to improve.



on co-pollutant emissions, and new per-

mit compliance requirements for munic-

ipal solid waste incinerators. A reintro-

duced bill, S237, will be developed 

further in the new session.  

While it’s important to be firm in our 

support of the clean electricity transi-

tion, taking a stance against climate 

change and air pollution also requires 

holding fossil fuel companies account-

able. One powerful step that the state 

could make would be to divest its pen-

sion and annuity funds from the 200 

largest publicly traded fossil fuel compa-

nies (S198). Another triumph would be 

passing an amendment to the state con-

stitution prohibiting the construction of 

new fossil fuel power plants (SCR11).  

Strength Training the Electrical Grid 
While often overlooked, a robust, 

resilient, and secure electrical grid is 

another critical piece of the puzzle sup-

porting the state’s clean air and emissions 

reduction policies. New Jersey’s aging 

electrical grid is held together by the 

equivalent of toothpicks and duct tape. 

Blackouts during severe weather events 

are commonplace. New solar projects wait 

to come online in years-long interconnec-

tion queues. These issues need to be 

resolved so that the grid is ready to accom-

modate increasing electricity demand and 

changing load profiles as more EVs and 

intermittent renewable energy sources 

interconnect. This is work that should 

have been done years ago, but the second-

best time to get started is today. 

Grid modernization broadly means 

employing policies that improve the 

resiliency, reliability, and connectivity of 

electrical infrastructure, in concert with 

developing systems that allow for more 

rapid development and widespread 

adoption of advanced tools and tech-

nologies. This work paves the way for 

new distributed energy resources (DERs), 

such as residential solar and energy stor-

age systems, to come online and provide 

their many benefits to both electricity 

customers and suppliers. The Senate 

Environment and Energy Committee has 

recently contemplated numerous poli-

cies in this space, but the complexity of 

the subject matter has made progress 

slower than desired.  

At least two grid modernization bills 

passed into law this past legislative ses-

sion. One of these new laws allows home-

owners to install meter collar adapters 

that can isolate a customer’s electrical 

load from the grid to access home-gener-

ated backup power in the event of a black-

out (2022–23 session bill S3092). The 

other will support a study to determine 

the feasibility, marketability, and costs of 

implementing large-scale geothermal 

heat pump systems—like the one recently 
deployed by Princeton University (2022-

23 session bill S3793). This is a good start, 

but at least five other grid-focused bills 

stalled last session before passage.  

These include bills that would have 

provided incentives for energy storage 

systems (2024–25 session S225), stream-

lined DER interconnection standards 

(2024-25 session S212), and supported 

systematic planning for the increased 

deployment of DERs (2024–25 session 

S245). This is not to say that these initia-

tives are dead in the water. Rather, the 

Legislature will need to work even more 

closely in concert with state regulatory 

agencies to ensure that executive and leg-

islative approaches are in alignment. 

The right legislation will enable the 

state to unlock hundreds of millions of 

federal dollars that Congress and the 

Biden Administration have made avail-

able to support grid modernization. 

2024–25 session S258 would appropriate 

$300 million in state money to support 

grid modernization, drawing an addi-

tional $200 million in federal funds. 

Injecting half a billion dollars to bolster 

the electrical grid would present enor-

mous labor and workforce development 

opportunities while supporting the tran-

sition to electrified transportation and 

the broad deployment of clean electricity 

that will power our increasingly electri-

fied economy.  

Conclusions 
Cleaning up New Jersey’s air is a com-

plex and multi-faceted goal. While clean 

transportation and clean electricity poli-

cy are primary focuses of the state’s cli-

mate change mitigation goals, reducing 

air pollution and GHG emissions will 

take everything from expanding recy-

cling infrastructure for plastic packaging 

and food waste to protecting New Jersey’s 

natural carbon-sequestering forests from 

the threats of overdevelopment and 

invasive species.  

This legislative session, bills are on 

deck that would, for example, establish 

forest stewardship plans for publicly-

owned forests (S2424), take steps to 

reduce the climate impacts of food waste 

(S200, S255, S2426, SR14), and require 

greater transparency and product stew-

ardship out of plastic packaging manu-

facturers (S208, S224). These issues touch 

on every person in New Jersey, and our 

actions will determine how other states 

respond.  

New Jersey is proud to be a leader on 

all angles of clean air policy. But we must 

not forget: we are on a deadline! The 

impacts of climate change and air pollu-

tion will not wait for us. We must take 

action to protect New Jersey now. n 
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A special collaboration between 
the New Jersey State Bar 
Association and Lexis Nexis to 
help lawyers learn about one of 
the fastest growing practice 
areas in the region.

New Jersey Cannabis Regulation 
by Seth Tipton  and Sarah Powell

NJSBA

New Jersey Cannabis Regulation is the only book of its kind focused on New 
Jersey law, written by lawyers who are active in the Cannabis Bar. Use the 
authors’ first-hand experience to learn about medical and recreational marijuana 
laws and regulations as it is interpreted in New Jersey courts. It addresses 
common issues and analyzes the principles and applications of cannabis 
regulations in New Jersey. It is clearly written and offers expert insight on the 
licensing of both recreational and medical marijuana dispensaries, civil liability 
under New Jersey law, the impact of federal law, as well as workplace and other 
compliance issues for growers, retailers, and wholesalers. 

It is available in print today and pre-orders are being accepted now for the ebook. 

NJSBA members can get a 10% discount by using code NJCANNABIS
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Last month, the New Jersey State Bar Association 
wrapped up another spectacular Annual Meeting and 
Convention in Atlantic City, the premier event of the 
state’s legal community. Lawyers, judges, paralegals, 
clerks, law students and other professionals from around 
New Jersey descended on the Borgata Hotel Casino & 
Spa for an unforgettable three days of educational 
programming, networking and fun with colleagues. By 
the numbers, this year’s conference welcomed 3,036 
total attendees, who earned 34,742 CLE credits across 
107 seminars and took part in dozens of receptions and 
business meetings. Thanks to everyone who made the 
2024 Annual Meeting and Convention one for the ages. 
We hope to see you next year.  
PHOTOS BY AMANDA BROWN AND JIM BECKNER
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Check Out Some Highlights from the Week

New President, Slate of Officers Installed 
William H. Mergner Jr. took the oath of office on May 16 as 
president of the NJSBA for the 2024–2025 term, assuming 
leadership over the state’s largest organization of legal profes-
sionals. New Jersey Supreme Court Chief Justice Stuart J. Rab-
ner swore in Mergner, along with the NJSBA’s Executive Com-
mittee and Board of Trustees.

NJSBA Annual Meeting and Convention 
Kicked Off With an AI Panel 
Business opened at the Annual Meeting and Convention 
with a thoughtful panel discussion about AI, its impact on 
the law and how the technology will change the work of 
attorneys. Keynote speaker Dr. Chris Mattmann, an interna-
tional expert in AI, opened the session with a 50-year history 
of AI’s evolution and its legal, social and ethical impact.

State of Judiciary Speeches Cover 
Proposed Shake-Up in Appellate Division 
Appointments, Rise in Filings 
New Jersey’s top two jurists addressed rising caseloads, 
improving attorney well-being and a proposal that would 
overhaul the appointment process for the state Appellate 
Division at the annual States of the Judiciary session.

Shining a Light on the Ethics System 
Understanding the attorney and professional ethics system in 
New Jersey is key to avoiding ethics trouble. A panel of experts 
at “Ethics, The Court and The Bar—A Comprehensive Look at 
How the Ethics System Works” offered insight into how the 
ethics process and the Judiciary’s disciplinary system works 
and various Court agencies tasked with oversight.

Former NJSBA President Talks Finding 
Your Path in the Law 
Career planning and setting professional goals are a key part of 
defining your legacy in the law. Former NJSBA President Jera-
lyn L. Lawrence led a panel on the importance of finding pur-
pose as an attorney and how that realization guided their 
career paths.

Appellate Advocacy Insights 
Do oral arguments matter? State and federal appellate jurists 
explained why.





Everyone is excited about AI. 
What is Microsoft doing that will 
transform law firms? Our panel 
discusses what’s coming from 
Microsoft and how it affects 
software you use and impacts 
legal services: Windows, Office, 
and Microsoft’s online tools. Live 
demos where possible!

Wednesday, July 10 
All in on AI— 

Microsoft’s Brave New World

Join us for FREE lunchtime learning webinars  
filled with practical guidance and designed to help  
NJSBA members improve their professional lives.

This webinar teaches you 
the basics of preparing a 
Word document for e-
filing, preparing PDFs for 
e-filing, combining and 
reducing the size of PDFs, 
bookmarking, metadata 
removal, redaction, and 
making PDFs text-
searchable.

Wednesday, Oct. 9 
Microsoft Word and PDFs; 

Properly Prepare Documents 
for E-Filing

This session will dive into the 
psychological roots of 
procrastination and provide 
practical tools to start 
implementing immediately. You 
will learn effective strategies and 
skills for setting and achieving 
goals, and methods to build an environment conducive 
to getting things done. Start the new year with new tips 
and techniques. Learn research-backed strategies and 
real-world examples, equipping you with the necessary 
knowledge to overcome procrastination.

Wednesday, Jan. 8, 2025 
How to Fight and Beat  

Procrastination

Practicing anywhere, 
anytime is no longer just a 
dream for lawyers; it’s a 
reality. Under Model Rule 
1.6, lawyers must take 
reasonable precautions to 
protect client info and data in their custody. This 
seminar will discuss Rules 1.1, 1.6, 5.1, and 5.3 that bind 
attorneys and the ethical and malpractice pitfalls of 
mobile, cloud, and everyday computing. Learn how to 
work anywhere safely and what vulnerabilities to keep 
in mind.

Wednesday, March 12, 2025 
Top Trends in Ethical  

Cybersecurity

All webinars are Noon–1 p.m. 
Registration is FREE for NJSBA members
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