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When the Statute is Your LLC Operating Agreement

By Gianfranco A. Pietrafesa

any people form a New Jersey limited liability

‘ \ / | company (LLC) without the benefit of legal
advice from an attorney. It is easy enough to

do so by using the online business formation services
of the New Jersey Division of Revenue and Enterprise

Services (NJDORES).! However, you get what you pay
for when you take this course.

Preliminary Matters

New Jersey’s LLC statute, the New Jersey Revised
Uniform Limited Liability Company Act (NJ-RULLCA),
only requires a certificate of formation to include the
name of the LLC, the address of the registered office of
the LLC, and the name of the registered agent at such
address.” However, NJDORES requests additional infor-
mation, such as the LLC’s business purpose, the names
and addresses of its members/managers, and its business
address. A change to the foregoing will require filing a
certificate of amendment,* which is why most experi-
enced business attorneys do not include this unnecessary
additional information in a certificate of formation. They
include them in an operating agreement.

When an attorney is not involved in the formation of
an LLC, the LLC will likely not have a written operat-
ing agreement for one or more reasons. First, a written
operating agreement is not required by statutory law.’
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Second, if an accountant assisted with the LLC forma-
tion, the accountant is prohibited by law from preparing
an operating agreement (or any other agreement) since
doing so would be the unauthorized practice of law.®
Third, some banks do not require a written operat-
ing agreement to open a bank account.” Fourth, some
people may not even know about LLC operating agree-
ments. Fifth, some people may not have the money to
have an operating agreement prepared in the startup
phase of a business. Sixth, some people may not believe
that there is a need for an operating agreement.®

LLC Statute as Default Operating Agreement

If an LLC does not have an operating agreement,
then by default the LLC statute, NJ-RULLCA, controls.
In the absence of an operating agreement, the members
(i.e., owners) of an LLC, as well as a court, will rely on
the LLC statute. In other words, the LLC statute will be
the operating agreement.’

This article will review the default statutory provi-
sions in NJ-RULLCA that will serve as the operating
agreement of the LLC and govern the rights and duties
of, and the relationship among, the members. It will be
organized into three main sections: 1) economic rights,
2) management rights, and 3) exit rights. It will assume
that the LLC was formed in New Jersey and has two
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or more members who are natural people (as opposed
to entities). It does not address litigation issues, such as
judicial dissolution due to the oppression of a member.

Economic Rights

A member will want to know their rights, duties,
and obligations regarding the economics of the venture.
For example, they may be obligated to make capital
contributions to, and have a right to receive cash distri-
butions from, the LLC. These matters are discussed in
NJ-RULLCA, but not as specifically or comprehensively
as they would be in a written operating agreement.

Capital Contributions. A person is not required to
make a capital contribution to become a member of an
LLC."° But if the members are required to contribute,
it may take any form, including cash, property (either
tangible or intangible), a promise to contribute (through
a promissory note or other agreement), and services
performed or to be performed."" A member’s obligation
to make a required contribution is not excused by death,
disability, inability to perform, or dissociation (e.g., with-
drawal or resignation as a member).'?

Compensation. A member is not entitled to any
compensation for providing services to an LLC."*> A
member is entitled to the reimbursement of any reason-
able expenses he incurred on behalf of the LLC."*

Interim Distributions. A member has no right to any
distributions before the dissolution and winding up of
an LLC, unless the LLC decides to make interim distri-
butions.” If an LLC makes distributions, they are made
in equal shares among the members (as well as any
dissociated members).'® Members are often surprised
to learn that, absent an operating agreement, they will
receive equal distributions, even when, for example, the
members made unequal capital contributions.

Liquidating Distributions. After the dissolution
and winding up of an LLC, the LLC makes liquidat-
ing distributions to the members (and any dissoci-
ated members). First, each person holding a transferable
interest receives an amount equal to the value of any
unreturned capital contributions."” Then, the members
(as well as any dissociated members) receive liquidating
distributions in equal shares.'® For example, assume
there is a surplus of $200,000 and one of two members
made a capital contribution of $100,000, which has not
been returned. The member will receive the return of
the $100,000 before each of the two members receives
$50,000 in liquidating distributions.
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Income Taxes. An LLC with two or more members
is classified as a partnership for New Jersey income tax
purposes, unless the LLC elects to be taxed as a corpo-
ration for federal income tax purposes, in which case
the LLC will likewise be taxed as a corporation for New
Jersey income tax purposes.'® As such, the LLC will file

an income tax return (NJ-1065) and each member will
receive a Schedule NJK-1 showing their share of the
LLC’s income and other tax items. Each member reports
their share of the LLC’s income and other tax items on
their personal income tax returns and pays taxes on this
income, even if they receive no cash distributions from
the LLC.%

Personal Liability. The debts, obligations, and any
other liabilities of an LLC, whether arising in contract,
tort, or otherwise, are the debts, obligations, and liabili-
ties of the LLC. A member is not personally liable for the
LLC’s debts, obligations, or liabilities solely because the
person is or acted as a member of the LLC.*!

Management Rights

A member will want to know their rights, duties, and
obligations regarding the management of the venture.
(For example, their rights to manage the business, vote
on various actions, and receive information from the
LLC, and their duties when managing the LLC). These
matters are discussed in NJ-RULLCA, but again, not as
specifically or comprehensively as they would be in a
written operating agreement.

Member-Managed. An LLC is managed by its
members unless an operating agreement says other-
wise. So, in the absence of an operating agreement, by
statute the LLC is managed by its members,* with each
member having an equal right to manage the LLC.*”’

Voting on Ordinary Matters. Each member has
an equal right to manage the LLC, and any matter in
the ordinary course of business of the LLC is decided
by a majority of the members.?* That is, each member
has an equal vote even if they made unequal capital
contributions.

Voting on Extraordinary Matters. Any matter
outside the ordinary course of business of the LLC is
decided by all members; that is, it requires the unani-
mous consent of all members.?” Therefore each member
has veto power.

Some extraordinary matters requiring a unanimous
vote include a merger of the LLC,*® conversion of the
LLC into a different type of entity (e.g, corporation),”’

Go to
2



domestication of the LLC (i.e., moving the LLC entity
from New Jersey to another state),*® dissolution of the
LLC,” and admitting a person as a member of the LLC.*°

Duty of Care. Each member has a duty of care in
managing and conducting the business of the LLC, which
is not to engage in grossly negligent or reckless conduct,
intentional misconduct, or a knowing violation of law.”!
This is a low standard of conduct. By comparison, many
operating agreements require a member to perform his
duties in good faith, in a manner he reasonably believes
to be in the best interests of the LLC, and with such care
as an ordinarily prudent person in a like position would
use under similar circumstances. A member’s duty of care
is owed to the LLC and the other members.’*

Fiduciary Duty of Loyalty. Each member has a
fiduciary duty of loyalty to the LLC and the other
members.”” This duty of loyalty consists of three parts.

First, a member must account to the LLC and hold
as trustee for the LLC any property, profit, or benefit
received by the member from (a) conducting the LLC’s
business, (b) using the LLC’s property, or (c) appropriat-
ing an opportunity of the LLC.**

Second, a member must refrain from self-dealing
with the LLC.» That is, a member cannot do business
with the LLC, whether lending money to or borrowing
money from the LLC, renting real or personal property
to or from the LLC, etc. However, these transactions are
common between an LLC and its members. If such
a transaction occurs, it must be fair to the LLC for a
member to have a defense to a claim that the transaction
violates the fiduciary duty of loyalty.”®

Third, a member must not compete with the LLC’s
business.”” This requires a member to present all
competitive business opportunities to the LLC. Other-
wise, the member violates the duty.

NJ-RULLCA lets all members of an LLC unanimously
authorize or ratify any specific act or transaction that
violates the duty of loyalty, after full disclosure of all
material facts.’® Therefore, all members must provide
permission or forgiveness.

Good Faith and Fair Dealing. A member must
discharge their duties, and exercise their rights, under
the LLC statute consistent with the contractual obligation
of good faith and fair dealing.’® This is appropriate since
the LLC statute serves as the LLC’s operating agreement.

Right to Information. With reasonable prior notice,
a member has the right to inspect and copy any record
maintained by the LLC regarding its business, financial
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condition, and other circumstances, to the extent the
information is material to the member’s rights and
duties under the statute.*® The term “record” is defined
broadly to include documents and computer or elec-
tronic records.”

An LLC must provide each member, without
demand, with any information concerning the LLC’s
business, financial condition, and other circumstances
that the LLC knows is (and that is) material to the
proper exercise of the member’s rights and duties under
the statute, except to the extent the LLC establishes
that it reasonably believes the member already knows
the information.* An LLC must provide each member,
on demand, with any other information concerning the
LLC’s business, financial condition, and other circum-
stances, except to the extent the demand or information
demanded is unreasonable or otherwise improper under
the circumstances.”

An LLC has the right to impose reasonable restric-
tions and conditions on access to and use of this infor-
mation, including designating information confidential
and imposing nondisclosure and safeguarding obliga-
tions on the member receiving the information.**

Indemnification. An LLC must indemnify a member
for their expenses (i.e., reasonable costs, disbursements
and attorney’s fees) if the member succeeds on the
merits or otherwise in any proceeding brought against
the member because he was a member of the LLC.* A
“proceeding” is broadly defined as any pending, threat-
ened, or completed civil, criminal, or administrative
action, lawsuit, or other proceeding, or an arbitration,
any appeal from the same, and any inquiry or investiga-
tion that could lead to a proceeding.*

An LLC must also indemnify a member for any debt,
obligation, expense, or other liability (i.e., settlements,
judgments, fines, and penalties) paid or incurred by the
member in the course of their activities on behalf of the
LLC, as long as the member complied with their duties
to the LLC and the other members under the statutory
provisions dealing with limitations on distributions and
standards of conduct.”

Exit Rights

A member will want to know their rights, duties,
and obligations when exiting the LLC. These matters
are discussed in NJ-RULLCA, but not as specifically or
comprehensively as they would be in a written operating
agreement. For example, neither the LLC nor the other
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members has an obligation to buy the exiting member’s
transferable interest in the LLC, even on his death.
Duration. An LLC has perpetual duration; that is, it

continues until terminated under the LLC statute.”

Withdrawal. A member has the power to dissoci-
ate at any time by withdrawing (i.e., resigning) as a
member.* A member does so by giving the LLC notice
of withdrawal.”

A dissociated member no longer has the right to
manage or conduct the business of the LLC.>! As a result,
they no longer have the right to vote or consent to any
action. Their fiduciary duties end regarding matters
arising after the dissociation; so, for example, they may
compete against the LLC.>* Their transferable interest
is owned only as a transferee (not as a member).”> A
dissociated person has no right to a buyout or a special
distribution,” but has the right to continue receiving
distributions as if they were a member.”

A dissociated member remains liable for any debts,
obligations, or other liabilities to the LLC or the other
members incurred while a member.”® For example, capi-
tal contributions promised but not made by the member.

Transfer of Transferable Interest. A “transferable
interest” gives a member the right to receive distributions
from an LLC.”" It is personal property,” and a member
may transfer all or part of their transferable interest.”

A transferee does not become a member of the LLC
unless all other members unanimously consent to their
admission as a member.°® A transferee has the right to
receive the distributions that the transferring member
was entitled to receive.®" A transferee has no right to
participate in the management or conduct of the LLC’s
business.®* That is, they have no right to vote or consent
to any action of the LLC. A transferee is not entitled to
access to any records or other information about the
LLC’s business,® but on dissolution of an LLC, a trans-
feree is entitled to an accounting of the LLC’s transac-
tions from the date of dissolution.®*

Expulsion. A person’s transfer of their entire trans-
ferable interest does not result in the dissociation of
the member.®” Instead, the person remains a member,
but without the right to receive distributions (since

the distributions will be received by the transferee).*
However, this person may be expelled as a member by
the unanimous consent of the other members.®” A person
also may be expelled as a member by the unanimous
consent of the other members if it is unlawful to carry
on the LLC’s business with the person as a member.®®

Death. The death of a member is an event of disso-
ciation,® and the estate of a deceased member has the
status of a transferee (not a member).” As a dissociated
person, the estate has no right to a buyout or a special
distribution,” but it has the right to continue receiving
distributions. This article explains the rights of a disso-
ciated person and a transferee, which largely apply to
the estate of a deceased member.”

Dissolution. An LLC may be dissolved, liquidated,
and thereafter terminated with the unanimous consent
of all members.”” An LLC is also dissolved when an
LLC does not have any members for 90 consecutive
days.” But the LLC will not be dissolved if within this
90 day period the last person who was a member (or
the legal representative of such a person) designates a
person, and such designated person agrees, to become
a member.” As noted above, the members (and any
dissociated members) are entitled to equal liquidating
distributions after the winding up of the LLC’s affairs.”

Conclusion

When forming an LLC, it is prudent to engage an
experienced business attorney to prepare a written
operating agreement to reflect the understanding of the
members. Otherwise, by statutory default, NJ-RULLCA
will be the operating agreement, as described in this
article, and the members may be surprised by some
of the resulting terms, which may not reflect their
expectations. ll

Gianfranco A. Pietrafesa is a partner at Archer & Greiner,
P.C., in Hackensack, where he is a member of its Business
Counseling Group. He is a director and former chair of the
Business Law Section of the New Jersey State Bar Association
and served on the committee that drafted NJ-RULLCA. He
has written and lectured extensively on NJ LLC issues.

Endnotes

1. njportal.com/DOR/BusinessFormation/Home/Welcome.

2. NJ.S.A. 42:2C-1 et seq.
3. NJ.S.A 42:2C-18(b).

New Jersey State Bar Association Business Law Section

Go to
‘



NJ.S.A. 42:2C-19(e).
In New Jersey, an operating agreement may be written, oral, implied, or any combination of the foregoing.
NJ.S.A. 42:2C-2 (definition of operating agreement). If the members disagree on the terms of an oral or implied

operating agreement, they would need to prove the terms and resolve the dispute in a legal proceeding (e.g,
litigation or arbitration).

See, e.g, Committee on Authorized Practice of Law Opinion 47 (June 13, 2011).

For example, Bank of America and Wells Fargo do not mention operating agreements on their websites. See
bankofamerica.com/smallbusiness/deposits/resources/documents/limited-liability-company/; wellsfargo.com/
biz/required-documents/. Chase Bank may require a written operating agreement. See chase.com/business/
resources/business-bank-account-information. PNC Bank will not require a written operating agreement if it is
not required by state statute. See pnc.com/en/small-business/banking/business-checking-overview/checking-app-
requirements.html#accordion-9206c95d67-item-c57e1d5000.

For a brief explanation of why a written operating is important, see Gianfranco A. Pietrafesa, “An Operating
Agreement Is Essential Under RULLCA”, New Jersey Law Journal (November 19, 2012), a copy of which is
available at archerlaw.com/a/web/8CkRCgzmNwZPYMdm2M TnhG/pietrafesa_11_19_12.pdf.

NJ.S.A. 42:2C-11(b). See also 1E Test, LLC v. Carroll, 226 NJ. 166, 178 (2016), citing Union Cty. Improvement
Auth. v. Artaki, 392 NJ. Super. 141, 152 (App. Div. 2007), and Kuhn v. Tumminelli, 366 NJ. Super. 431, 440
(App. Div. 2004). Even if there is a written operating agreement, any issue not addressed in the agreement may
be resolved under the LLC statute.

. NJ.S.A. 42:2C31(d).

. NJ.S.A. 42:2C-34.

. NJ.S.A. 42:2C-33 & -47(b).
. NJ.S.A. 42:2C37(D).

See NJ.S.A. 42:2C-38(c).

. NJ.S.A. 42:2C-34(b).
. NJ.S.A. 42:2C-34(a).

NJ.S.A. 42:2C-56(b)(D).

. NJ.S.A 42:2C-56(b)(2).

NJ.S.A. 42:2C-92(a). This LLC would be taxed as a partnership for federal income tax purposes, unless the LLC
elected to be taxed as a corporation. See Internal Revenue Code 701, 702, & 704(a).

. See N J.A.C. 18:35-1.3.

. NJ.S.A. 42:2C-30(a).

. NJ.S.A. 42:2C-37(a). See also NJ.S.A. 42:2C-37(b)(1).
. NJ.S.A. 42:2C-37(b)(2).

NJ.S.A. 42:2C-37(b)(3).

. NJ.S.A. 42:2C-37(b)(#).

- NJ.S.AL 42:2C-75(a).

CNJ.S.A. 42:2C-79().

- NJ.S.A. 42:2C-83@)(D).

. NJ.S.A. 42:2C-48()(2).

. NJ.S.A. 42:2C-31(c)(3). For a discussion of the statutory provisions requiring unanimous consent, see Gianfranco

A. Pietrafesa, “NJ-RULLCA Provisions Requiring Unanimous Consent of Members”, Business Law Section
Newsletter (New Jersey State Bar Association, July 2017), a copy of which is available at archerlaw.com/a/
web/6u37TKa35jPi47 TtUZGceLg/pietrafesa-article-nj-rullca-provisions-requiring-unanimous-consent-of-
members-april-2017.pdf.

. NJ.S.A. 42:2C-39(0).
. NJ.S.A. 42:2C-39(a).
. NJ.S.A. 42:2C-39(a).
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43.
44.
45.
46.

47.

73.
74.
. NJ.S.A. 42:2C-31(0@).
76.

. NJ.S.A. 42:2C-39(b)(D).

. NJ.S.A. 42:2C-39(b)(2).

. NJ.S.A. 42:2C-39(g).

. NJ.S.A. 42:2C-39(b)(3).

- NJ.S.A. 42:2C-39(D).

. NJ.S.A. 42:2C-39(d.

. NJ.S.A. 42:2C-40(@)(D).

. NJ.S.A. 42:2C-2 (The term “record” is defined as “information that is inscribed on a tangible medium or that is

stored in an electronic or other medium and is retrievable in perceivable form.”).

NJ.S.A. 42:2C-40(@)(2)(a).

N.J.S.A. 42:2C-40(@)(2)(b).

NJ.S.A. 42:2C-40(g).

NJ.S.A. 42:2C-38(b). See also NJ.S.A. 42:2C-38(a)(1) (definition of expenses).

N.J.S.A. 42:2C-38(a)(5).

NJ.S.A. 42:2C-38(0), citing N J.S.A. 42:2C-35 (limitations on distributions) and -39 (standards of conduct). See
also NJ.S.A. 42:2C-38(a)4) (definition of liabilities).

. NJ.S.A. 42:2C-4(0).

. NJ.S.A. 42:2C-45(a).

. NJ.S.A. 42:2C-46(a).

- NJ.S.A. 42:2C-47@)(D).

. NJ.S.A. 42:2C-47@)(2).

. NJ.S.A 42:2C-47(@)(3).

. NJ.S.A. 42:2C-34(D).

. NJ.S.A. 42:2C-34(a) & -56(b)(2).
. NJ.S.A. 42:2C-47(b).

N.J.S.A. 42:2C-2 (definition of transferable interest).

. NJ.S.A. 42:2C-41.

. NJ.S.A. 42:2C-42(2)(D).

. NJ.S.A. 42:2C-31(©03).

. NJ.S.A. 42:2C-42(b).

- NJ.SA 42:22C-42@O3)(@).
. NJ.SA 42:2C-42@)3)(b).
- NJ.S.A42:2C-42(0).

. NJ.S.A. 42:2C-42(2)(2).

- NJ.S.A. 42:2C-42(g).

. NJ.S.A. 42:2C-46(d)(Q2).

. NJ.S.A. 42:2C-46(d)(D).

. NJ.S.A 42:2C-46(D(D).

. NJ.S.A. 42:2C-47(@)03).

. NJ.S.A. 42:2C-34(b).

. See the discussions under “Withdrawal” and “Transfer of Transferable Interest”. For a comprehensive explanation

of what occurs on the death of a member, see Gianfranco A. Pietrafesa, “Death and the NJ LLC”, Business Law
Section Newsletter (New Jersey State Bar Association, November 2017), a copy of which is available at archerlaw.
com/a/web/hEXBm8hcBaKXviaBJSuu9P/death-and-the-nj-llc-.pdf.

NJ.S.A. 42:2C-48(2)(2).

NJ.S.A. 42:2C-48(2)(3).

See the discussion under “Liquidating Distributions.”
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Employment Contract Drafting Best Practices:
Three Lessons

By Noel D. Humphreys

ecent developments in the employment law

arena should inform the drafting of employment

contracts. Here are the lessons that can be
learned from those events.

1. Include clawback provisions in executives’
employment contracts.

Employers that are serious about enforcing a claw-
back of contingent payments from misbehaving execu-
tives should make sure the employment agreements they
enter into with executives include clawback language,
not just references to the company’s clawback policy.

U.S. District Judge Evelyn Padin’s opinion in Hertz
Corp. v. Frissora' suggests this conclusion. The opinion
rejected the enforceability of a company clawback policy
incorporated by reference in an executive’s separation
and employment agreements.

The opinion advances the concept that obligations
holding executives personally liable for clawback
payments must be expressed as contract provisions.
The clawback policy that the car rental company Hertz
sought to enforce stated that the company could rescind
pay based on its business standards, which included:

e speaking up if improper practices are suspected
* leading by positive example

e refraining from acting “illegally or unethically”
* maintaining accurate records.

Judge Padin held that these provisions contained
only “broad, aspirational language” that “offers no yard-
stick by which to ascertain performance...”

“No reasonable juror could find that [the clawback
policy] constitutes a contract,” Judge Padin held. “[R]ather,
the clawback policies are mechanisms by which Hertz
would enter future contracts incorporating these policies.”
(emphasis in original)

Hertz argued that its clawback policy was bind-
ing because it was incorporated by reference in other
agreements that the company had entered into with
Frissora. Specifically, Hertz argued, Frissora’s separa-
tion and employment agreements with the company

New Jersey State Bar Association Business Law Section

made the clawback policies enforceable because they
respectively: (1) specifically referenced Hertz’s 2014
policy; and (2) stated that a violation of “material
company policy” would constitute cause to terminate
Frissora’s employment.

Hertz further argued that its clawback policies were
binding because the company’s bylaws imposed on
Frissora “the solemn duty of abiding by and enforcing
company policies.”

Judge Padin’s opinion rejected these arguments, hold-
ing that Hertz had failed “to point to any language that
evidences an intent to create legally binding obligations,”
and that “Hertz can only argue that the clawback poli-
cies are standalone contracts.”

Judge Padin granted summary judgment in Frissora’s
favor.

2. Provisions in employment contracts that
assign to an employer rights to inventions
created using employees’ own time and
resources likely will not be enforceable.

A new section of the New York State’s statutory labor
law, New York Labor §203-f, favors employees in the
context of inventions agreements. The statute forbids
enforcement of generalized inventions language that
goes beyond inventions involving the company’s assets
or confidential information.

Companies sometimes include provisions in employ-
ment contracts that attempt to give the company rights
to inventions and intellectual property created by
employees during their employment, even when the
inventions do not relate to the company’s business.
Before the September 2023 enactment of §203-f, New
York didn’t place any statutory restrictions on invention
assignments in employment agreements.

Now, New York §203-f prohibits and renders unen-
forceable any invention assignment provisions that
purport to assign to an employer inventions and intel-
lectual property developed entirely on an employee’s

>«

own time and without using the employer’s “equipment,
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supplies, facilities, or trade secrets,” unless the inven-
tions “(a) relate at the time of conception or reduction
to practice ... to the employer’s business, or actual or
demonstrably anticipated research or development of the
employer” or (b) “result from any work performed by the
employee for the employer.” The new section is modeled
after the almost identical California Labor Code §2870.
Because the courts have not yet had the opportunity
to interpret New York Labor §203-f, ambiguities such as
what qualifies as an employee’s “own time” still exist. In
an age when many people work remotely, that may be a
difficult question. Nevertheless, the terminology in the
statute itself should inform the language that employers
include in the invention assignment provisions in their
employment contracts, and any other invention assign-
ment contracts that employers seek with their employees.

3. Include a disclaimer stating that the
employment agreement’s nondisclosure and
non-disparagement clauses do not amount to
a waiver of the employee’s “Section 7” rights.

Employers may save themselves trouble by explic-
itly excepting from disparagement and confidentiality
clauses an employee’s rights under the National Labor
Relations Act (NLRA).” Guidance issued by the National
Labor Relations Board (NLRB) in March 2023 suggests
that nondisclosure and non-disparagement clauses in
an employment agreement are more likely to be upheld
if the agreement contains language preserving an
employee’s rights under Section 7 of the NLRA . Section
7 of the NLRA gives employees “the right to self-orga-
nization, to form, join, or assist labor organizations, to
bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for
the purpose of collective bargaining or other mutual aid
or protection,” as well as the right “to refrain from any or
all such activities.”

The guidance came in Memorandum GC 23-05
dated March22, 2023 and issued by NLRB General
Counsel Jennifer Abruzzo.* In the memo, Abruzzo
explains implications of a February 2023 NLRB deci-
sion—McLaren Macom®>—which declared a severance
agreement to be unlawful because, the NLRB found, the
broad non-disparagement and confidentiality provisions
of the agreement interfered with, restrained, or coerced
employees’ exercise of Section 7 rights.®

Specifically, the non-disparagement provision
prohibited employees from making statements that
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“could disparage or harm the image of [the] Employer”
or its parent and affiliates, or their officers, directors,
employees, agents, or representatives. And the confiden-
employeels]
from disclosing the terms of the agreement ‘to any third

M«

person,

tiality provision “broadly prohibit[ed] ...

except for a spouse, to professional advisors
for the purposes of obtaining legal counsel or tax advice,
or unless legally compelled by to do so.” (emphasis
in original) The severance agreement also included
“substantial monetary and injunctive sanctions” for
breach of these provisions.”

Abruzzo’s memo says that the McLaren Macomb deci-
sion does not prohibit enforceability of all severance
agreements, and that “lawful severance agreements may
continue to be proffered, maintained, and enforced if
they do not have overly broad provisions that affect
the rights of employees to engage with one another to
improve their lot as employees.”

Noting that savings clauses or disclaimer language
“would not necessarily cure overly broad provisions”
in a severance agreement, the memo includes “a model
prophylactic statement of rights,” which Abruzzo states
“employers may—at their option—include in hand-
books in a predominant way to mitigate the potential
coercive impact of workplace rules on the exercise of
Section 7 rights.”

The model language that the memo provides states
that employees have the right to engage in these activities:

(1) organizing a union to negotiate with
their employer about their wages, hours, and
other terms of employment

(2) forming, joining, or assisting a union,
such as by sharing employee contact informa-
tion

(3) talking about or soliciting for a union
during nonwork time, such as before or after
work or during break times, or distributing
union literature during nonwork time, in
nonwork areas, such as parking lots or break
rooms

(4) discussing wages and other working
conditions with co-workers or a union

(5) acting with one or more co-workers to
improve working conditions by, among other
means, raising work-related complaints directly
with the employer or with a government
agency, or seeking help from a union
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(6) striking and picketing, depending on its Noel D. Humphreys is Of Counsel at Connell Foley LLP in

purpose and means Roseland. He focuses his practice on business transactions,
(7) taking photographs or other recordings lending transactions, organizational governance and intel-
in the workplace, together with co-workers, lectual property. Noel has participated in hundreds of business
to document or improve working conditions, combinations — mergers, asset acquisitions, joint ventures, stra-
unless an overriding employer interest is present tegic alliances, sourcing relationships and stock purchases — as
(8) wearing union hats, buttons, T-shirts, well as settlements of disputes within family-owned businesses.

and pins in the workplace, except under
special circumstances
(9) choosing not to engage in these activities.

|

Endnotes

1. No.19CV08927 (EP) (CLW), 2023 WL 4173031 (D.NJ. June26, 2023), appeal dismissed, No.23-2345, 2023 WL
9423933 (3d Cir. Aug. 2, 2023)

2. 29US.C. 8§8151-166.

3. 29USLC. 8157

4. On Februaryl4, 2025, the NLRB Acting General Counsel rescinded General Counsel Memorandum GC 23-05.
See Rescission of Certain General Counsel Memoranda, NLRB Gen. Counsel Mem. GC 25-05, 2025 WL 586575
(Feb. 14, 2025)).

5. 372 N.L.R.B. No.58 (Feb. 21, 2023), enforced by NLRB v. McLaren Macomb, 2024 WL 4240545 (6th Cir. Sept. 19,
2024) (per curiam).

6. 372 N.LR.B. No.58 at *9.

7. Id. at **2, 9-10.
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The Importance of Corporate Meeting Minutes
By Gianfranco A. Pietrafesa and Jiyoung Won

eeting minutes are necessary to comply with

New Jersey law, but they are also valuable

for good corporate governance. This article
summarizes the law on meeting minutes and explains
why they are important, when they should be prepared,
and what should be included in them.

First, What are Meeting Minutes?

In New Jersey, a corporation must keep minutes
of the proceedings (i.e., meetings) of its sharehold-
ers, board of directors and, if applicable, the executive
committee of its board of directors.! But what informa-
tion must or should be included in the meeting minutes?
The New Jersey Business Corporation Act’ does not
answer the question. The statute does not address the
form or content of meeting minutes, nor does it define
how detailed meeting minutes should be.” However,
common sense suggests that the minutes should cover
significant issues, record the actions taken, and refer-
ence the key materials and factors considered in taking
such actions, but the minutes are not (and should not
be) a transcript of the meeting.*

Why are Meeting Minutes Important?

Preparing minutes and maintaining a minute book
can be time-consuming, but they are important for
several reasons.

e To Memorialize Action Taken. Meeting minutes
record the significant issues, the actions taken, and
reference the key materials and factors considered by
the board of directors or the shareholders in taking
such actions. The absence of minutes, however, does
not affect the action taken. If there are no minutes, a
court would determine what took place at a meeting
by examining the best evidence.’

e To Avoid Piercing the Corporate Veil. One of the
factors that can lead to a piercing of the corporate veil
is a failure to observe corporate formalities, such as
preparing and maintaining meeting minutes. When
veil piercing occurs, shareholders and directors may
be held personally liable for the corporation’s debts,
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obligations, and liabilities. By keeping corporate
minutes, shareholders and directors can improve the
odds that a court will respect the limited liability
shield of a corporation.

* To Demonstrate Compliance with Fiduciary
Duties. Directors have a fiduciary duty to act
honestly, on an informed basis, and in the best
interests of the corporation when making business
decisions. By keeping meeting minutes, corporations
can show how the directors exercised their business
judgment when that judgment is questioned. Meeting
minutes provide not only an opportunity to show
the completeness of the information considered by
the board, but also the thoroughness of the decision-
making process.

* To Prepare for Potential Future Litigation.
Well-prepared meeting minutes that memorialize
important actions and decisions of the board
of directors or shareholders can help if there is
litigation. They reduce a corporation’s litigation risk
and help with dispute resolutions in an efficient and
economical manner.’

When to Prepare Meeting Minutes
Minutes should be prepared for every meeting of the
board of directors (and its executive committee, if any)
and the shareholders. However, it is particularly impor-
tant to prepare minutes of any meeting where significant
action has been taken. For example:
e These actions of the board of directors:
— adopting and amending bylaws®
— electing or appointing officers, and removing
officers’
— selecting people to fill vacancies on the board of
directors'
— issuing shares of stock
— declaring dividends'*
— establishing a record date for a shareholders’
meeting"”’
— indemnifying officers, employees, and other
corporate agents'




— making charitable contributions'
— establishing pension, profit-sharing, and insurance
plans

— purchasing major assets
— borrowing or lending money
— opening bank accounts
— changing the location of the principal place of
business
— beginning or settling litigation
e These actions of the shareholders:
— electing directors'®
— amending bylaws'
— guarantying loans not in furtherance of the
company’s business interests'®
e These actions of the board of directors and
shareholders:
— changing the certificate of incorporation'
— merging or consolidating the corporation®’
— selling all or substantially all assets*
— dissolving the corporation

What to Include in Meeting Minutes
The minutes should include the items in the meeting
agenda, address the action taken and the discussion
or factors considered, and incorporate by reference or
attach documents considered in taking the action. For
example, meeting minutes should include the following
information:*
e meeting date
* type of meeting (e.g,, annual or special)
e starting and ending times
e meeting location
e name of the individual taking minutes
® notice given
e list of present and absent directors / shareholders
* quorum
e list of officers and advisers who gave reports or
advice
e list of materials distributed before and at the meeting
e motions made, seconded, and voted upon
e identifying any dissenting or “no” votes
e action taken, which is often in a resolution
The meeting minutes should not be a transcript.
Instead, they should include general statements of the
matters discussed and the factors considered, although
major actions (e.g, mergers and acquisitions) may
include more details to reflect the deliberations of the
directors and/or shareholders.**
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Best Practices

There are certain best practices associated with
preparing meeting minutes. For example, the minutes
should be prepared promptly after the meeting while the
meeting is fresh in the minds of the scrivener and the
attendees. The minutes of the meetings of the board of
directors should be sent to the directors and the minutes
of the meetings of the shareholders should be sent to
the directors, senior officers (e.g., president), and major
shareholders for review and comment (e.g,, correction).
Although there is no statutory requirement to do so, the
minutes should be approved at the next meeting.”

Written Consents in Lieu of Meeting Minutes

The actions of a corporation’s directors and share-
holders need not be voted upon at a meeting. Instead,
the corporate statute states that the actions may be
taken by written consents in lieu of a meeting.

In the case of the board of directors, unless otherwise
provided in the certificate of incorporation or bylaws,
it may act without a meeting if all directors consent
in writing and the written consents are filed with the
minutes of the board proceedings.?® There are no excep-
tions to the unanimity requirement.*’

Likewise, shareholders may act by written consent
in lieu of meetings.?® Written consents replace meeting
minutes and should be filed with the minutes of share-
holders’ meetings.*’

In the case of the shareholders, any action may be
taken without a meeting if all shareholders consent in
writing.”® However, the corporate statute also provides
that the written consents of the shareholders need not
be unanimous.’ That is, unless otherwise provided in
the certificate of incorporation, a non-unanimous writ-
ten consent of the shareholders is valid if the sharehold-
ers holding a majority of the shares entitled to vote have
provided their written consent to the action.”” However,
there is one exception—annual election of direc-
tors requires all shareholders to provide their written
consents.”

The corporate statute does not require a particular
form of consent to be used, nor does it require all writ-
ten consents to use the same language.’* The directors
or shareholders may use the same or separate written
consents. The corporate statute does not require the
written consents to be signed or dated.” Nonetheless, it
is a best practice for all directors or shareholders to use
the same language or sign the same written consent.”
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Doing so eliminates the possibility of ambiguity in the
action taken and prevent a director or shareholder from
later asserting that they did not authorize the action in

the written consent.*”

Conclusion

This article summarizes the basics of corporate
meeting minutes and written consents. An attorney
representing a corporation should review the applicable

provisions of the New Jersey Business Corporation Act
and the relevant sections of the leading texts on New
Jersey corporate law. H

Gianfranco A. Pietrafesa is a partner at Archer & Greiner,
P.C., in Hackensack, where he is a member of the firm’s Busi-
ness Counseling and M&A groups. Jiyoung Won is an associ-
ate at Archer & Greiner, P.C., in Hackensack, where she is a
member of the firm’s Business Counseling group.

Endnotes
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NJ.S.A. 14A:5-28(1). See also Cain v. Merck & Co., Inc., 415 NJ. Super. 319, 331 (App. Div. 2010). A limited
liability company (“LLC”) does not have to hold meetings, prepare minutes of meetings, or record actions of its
members or managers. See NJ.S.A. 42:2C-1 et seq. An LLC does not have to observe any formalities. See, e.g,
NJ.S.A. 42:2C-30(b). Still, for the reasons noted in this article, an LLC would be prudent to prepare minutes of
meetings of its members and managers. The same can be said for any other entity.

NJ.S.A. 14A:1-1 et seq.

See Stuart L. Pachman, Title 14A — Corporations, Comment 3 to N J.S.A. 14A:5 at249 (Gann 2025) ( “Pachman”).
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See John R. MacKay 11, Jeffrey M. Shapiro & Alan Wovsaniker, 1 N.J. Corporations and Other Business Entities
§10.04[9] n. 57 & §6.04[16] n. 207 (LexisNexis 2025) (hereinafter, “MacKay”).

Corporate Minutes: A Guide for the Corporate Secretary, Society for Corporate Governance (October 2022)
(hereinafter, “Corporate Minutes Guide”), available at bpb-us-w2 wpmucdn.com/sites.udel.edu/dist/8/12944/
files/2024/10/Corporate-Minutes_A-Guide_Society-for-CorpGov_2022 .pdf.

7. Strine at 577-78.

8. NJ.S.A. 14A:2-9(1).

9. NJ.S.A 14A:6-15(1); NJ.S.A. 14A:6-16(1).

10. NJ.S.A. 14A:6-5.

11. NJ.S.A. 14A:7-4(1); NJ.S.A. 14A:7-5.

12. NJ.S.A. 14A:7-15; N.J.S.A. 14A:7-15.1.

13. NJ.S.A. 14A:5-7(1).

14. NJ.S.A. 14A:3-5(6).

15. NJ.S.A. 14A:3-4.

16. NJ.S.A. 14A:5-2.

17. NJ.S.A. 14A:2-9(1).

18. NJ.S.A. 14A:3-3(1).

19. NJ.S.A. 14A:92(4)(a); NJ.S.A. 14A:92(4)(0).

20. NJ.S.A. 14A:10-1, 14A:10-2; NJ.S.A. 14A:10-5.1, 14A:10-3(2), 14A:10-3(4).
21. NJ.S.A. 14A:10-11(1)(a); N J.S.A. 14A:10-11(1)(c).

22. NJ.S.A 14A:12-4(2), 14A:12-4(4).

23. See Corporate Minutes Guide; MacKay, §6.04[16], §10.04[9], Form 6.15 (shareholders meeting), Form 10.09
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(board of directors meeting); Pachman, Comment 3 to NJ.S.A. 14A:5; Bradley J. Bondi & Bart Friedman,
Corporate Secretary Guidelines: Taking Notes and Preparing Official Minutes, NACD (Aug. 2, 2016), available at
nacdonline.org/all-governance/governance-resources/directorship-magazine/online-exclusives/corporate-
secretary-guidelines-taking-notes-and-preparing-official-minutes?itemnumber=6125&aitrk=nacd-gs.
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See, e.g., MacKay, §6.04[16] & §10.04[9].

. For more on best practices, see, e.g, MacKay, §10.04[9].

. NJ.S.A. 14A:6-7.1(5).

. See MacKay §10.03.

. NJ.S.A. 14A:5-6(2).

. NJ.S.A. 14A:5-63) & (.

. NJ.S.A. 14A:5-6(1). There are more steps required for extraordinary actions (e.g., mergers and the sale of asset)

under N J.S.A. 14A:10-1 et seq. See NJ.S.A. 14A:5-6(1).

. NJ.S.A. 14A:5-6(2).

1d.

. Id.

. See MacKay, §86.03[1] & 10.03.

. Id. The statute provides only that the consents must be in writing or electronic transmission. N J.S.A.

14A:6.7.1(5).

. Id.
. 1d.
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